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Regional Financial Institutionalization and the
Creation of a Zone of Law: The Context of Financial
Stability/Regulation in East Asia
MAMIKO YOKoI-ARAI*

I. Introduction
This article explores the various theories of international law and relations for the purpose
of assessing the feasibility and the possible extent and nature of a "legal order" ' in East
Asia.2 In this context, an analysis is made respecting what method of regional financial
regulation might be beneficial and effective in East Asia: in doing so, the current "international financial architecture" is considered.' Then, the actual legal-political structures of
East Asia are investigated. The article concludes with a proposal for a regional institution
for financial regulatory activities based on a "zone of law" construct and on a framework
enabling a balance between objectivity and localness.
Globalization of the current international order has several connotations depending on
the context. The globalization that is of concern in this article is that which augments the

*Mamiko Yokoi-Arai, B.A., M.A. (Law), Ph.D. (London), Sir John Lubbock Research Fellow for International Financial Regulation, Queen Mary College, University of London.
1. "Legal order" is defined here as the sharing of legal notions within a specific sector based on a larger
framework of harmonization such as trade liberalization or financial sector development. This can be achieved
by sharing views with a certain international legal standard, the legal activities having a certain result due to
an underlying cultural concept, or as a result of legal transplantation from an external source. Legal order is a
"central gravity" or "authority" that provides "stability" to a society. See Mary Ellen O'Connell, The Role of
Soft Law in a Global Order, in COMMITMENT ANDCOMPLIANCE 100-14 (Dinah Shelton ed., Oxford Univ. Press
2000); see also Philip Allott, The True Function of Law in the InternationalCommunity, 5 IND. J. GLOBAL LEGAL
STUD. 391, 391-413 (1998); see also Anne-Marie Slaughter, The Real New World Order, 76 FoR. AFF. 183, 18397 (1997).
2. "East Asia" is defined here as the region that encompasses the Greater China area, Indonesia, Japan,
Korea, Malaysia, the Philippines, Singapore, Taiwan, and Thailand, but excludes less developed countries such
as Burma, Cambodia, Laos, and Vietnam.
3. See Mario Giovanoli, A New Architecture for the Global Financial Market: Legal Aspects of International
FinancialStandard Setting, in INTERNATIONAL MONETARY LAW: IssUEs FORTHE NEw MILLENNIUM 3-59 (Mario
Giovanoli ed., 2000); see also Joseph J. Norton, Ponderingthe Parameters of the 'New InternationalFinancial
Architecture': A Legal Perspective, in THE REFORM OF THE INTERNATIONAL FINANCIAL ARCHITECTURE 3-46 (Rosa
Lastra ed., 2001).
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frontier of nations 4 by affecting functions and effects of legal systems that are no longer
limited to one country. The state is no longer the sole dominant actor in international law,
with corporates and individuals now strongly influencing decisions that states make.' In
addition, the effect that international organizations have in the international legal scene is
immense. For example, certain multilateral institutions may be seen as making law through
their resolutions and recommendations.6 Further, case law has been accumulating through

a variety of non-judicial international dispute settlement systems.7
One prominent international lawyer stated in the 1960s: "Almost all nations observe
almost all principles of international law and almost all their obligations almost all of the
time."" Today, this is only the beginning and not the end. Not only are traditional international obligations being adhered to, but there is also an increasing diffusion of actors in
international law making and enforcement. For instance, the influence of individuals and
NGOs is increasing in the creation and enforcement of international law.9 Another example

is the European Union (EU), which is demonstrating the feasibility of supranational legislation and how EU directives advance the single market.'5 Thus, today the effects of
international law are often real, affecting the lives of all citizens and not only states. As
such, it is useful to look beyond the traditional structures of the international legal order.
While there is diffusion as to the actors, there is a growing tendency of centralization
in the international law-making process. In financial regulation, the core principles are
those recommended by the Basle Committee on Banking Supervision (Basle Committee)." Also, many trade disputes are settled by the dispute settlement mechanism of
the World Trade Organization (WTO).12 The International Monetary Fund (IMF)
and World Bank use conditionality of lending to implement regulations recommended
4
3
by international forums such as the Basle Committee. The argument of realists
that politics decide international relations seems too hasty a comment when such institutions comprise a wide membership such as WTO, IMF and World Bank,"

4. Using the definition of Scholte "the growth of 'supraterritorial' relations between people." JAN A.
A CRITICAL INTRODUCTION 46 (2000).
5. For example, the activities of the U.S. Trade Representative does not necessarily target trade liberalization of countries with a relatively rigid trade regime, but countries in which its business communities have
an interest. See Kal Raustiala, Sovereignty and Multilateralism, 1 CHI J. INT'L L. 415, 417 (2000).
6. U.N. General Assembly Resolutions are considered as international law, but they do not have any binding
SCHOLTE, GLOBALIZATION:

effect. See IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAw 14 (5th ed., Oxford Univ. Press 1998).
7. See, e.g., cases settled through the Dispute Settlement Mechanism of the WTO, which are considered
to be "legally binding." SeeJOHN H. JACKSON, THE JUISPRUDENCE OF GATT & THE WTO 165 (2000).
8. Louis HENKIN, How NATIONS BEHAVE:LAW AND FOREIGN POLICY 47 (1968) (italics original).

9. See Anne-Marie Slaughter Burley, InternationalLaw and InternationalRelations Theory: A Dual Agenda,
87 AM. J. INT'L L. 208 (1993).
10. See PAUL CaIaG &GRANNE DE BORCA,EU LAw: TEXT, CASES, AND MATERIALS 163 (2d ed., Oxford Univ.
Press 1998).

11. See BASLE
COMMITTEE ON BANKING SUPERVISION, Core Principlesfor Effective Banking Superviion (Sept.
1997), available at http://www.bis.org/publ/bcbs30a.htm.
12. See JOHN H. JACKSON, THE WORLD TRADING SYsTEM: LAw AND POLICY OF INTERNATIONAL ECONOMIC
RELATIONS 107 (2000).

13. The Basle Committee has recently been renamed "Basel Committee" corresponding to the German
tradition in the town of Basel. However, in this thesis, it will continue to be referred as Basle Committee.
14. For definition of "realist," see Part II.A.I supra.
15. For example, the membership of WTO has reached 139 as of November 9, 2000, and the membership
of IMF has reached 183.
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and such institutions have some degree of law-making concepts, even if only in a "soft
6
law" context.'
Against this backdrop, East Asian countries should not remain passive to the activities of
international organizations and international law making. They should take the initiative
to assert their policies through dialogue within the region. The region holds a large proportion of the world's population,"7 and its inability to communicate its message on international legal issues would appear to be counterproductive to the long-term interests of the
region and its various constituent countries.
Given that the scope of this study is financial regulations, it is important to contemplate
this phenomenon of the expanding nature of international law and institutions in terms of
financial liberalization and globalization. The vast inflows and outflows ofcapital have made
it necessary to consider an integrated structure of financial monitoring and supervision.' s
Ad boc measures may have been sufficient in the past, but whether this approach should
continue is questionable. Financial markets are evolving faster than regulators can develop
regulatory measures. 9 By cooperating with other regulators in monitoring and supervision,
a fusion of expertise may be possible. There is a wide range of operations that a regional
institution might conduct more effectively and efficiently.

I. Theoretical Background on the International Legal System
There has been increasing literature on the interdisciplinary studies of international legal
and international relations theories. This has emerged from the insufficiency of international law theories or international relations theories alone to explain the action of States.20
These various theories are explored as a backdrop for considering the current legal order
in East Asia and seeking an appropriate framework for a regional financial institution.

16. SeeJosEPnJ. NORTON, DEVISING INTERNATIONAL BANK SUPERVISORY STANDARDS 255-62 (1995);see also
Giovanoli, supra note 3, at 3-59; see also Joseph Gold, Development in the InternationalMonetary System, the
InternationalMonetary Fund, and InternationalMonetary Law since 1971 174, (1) RECUEIL DES COURS (ACADEMY
OP INTERNATIONAL LAW, COLLECTED COURSES) 156 (1982); see also Peter C. Hayward, Prospectsfor International
Co-operation by Bank Supervisors (With Background Note on the Basle Committee on Banking Supervision), in BANK
REGULATION AND SUPERVISION IN THE 1990s 67-96 (Joseph Norton ed., 1991); see also Alexander Kern, The
Role of Soft Law in the Legalization of International Banking Supervision, Paper distributed at the Advisory
Committee Meeting in Cambridge, U.K on "The World Financial Authority" Project 2 (Jan. 21-23, 2000),
available at http://netec.mcc.ac.uk/BibEc/data/Papers/cbrcbrwpsWP168.html.
17. The Asian region holds 60 percent of the world's population. POPULATION REFERENCE BUREU, 2000
World Population Data Sheet, at http://www.prb.org/Content/NavigationMenu/Other-reports/2000-2002/
sheetl.html.
18. This has been emphasized in many reports on the reform of the "international financial architecture,"
e.g., INTERNATIONAL FINANCIAL INSTITUTION ADVISORY COMMISSION, FINAL REPORT OF THE INTERNATIONAL
FINANCIAL INSTrTTION ADVISORY COMMISSION (Mar. 2000).
19. This was demonstrated by the Basle Committee's approach to the use of the internal rating system of
financial institutions for risk assessment instead of regulators pursuing the objective of risk assessment. BASLE
COMMITTEE ON BANKING SUPERVISION, RANGE OF PRACTICE IN BANKS' INTERNAL RATINGS SYSTEMS (Discussion
Paper, Jan. 2000), availableat http://www.bis.org/publ/bcbs66.htm.
20. Various articles proposing an interdisciplinary research agenda for international law and relations are:
Anne-Marie Slaughter et al., InternationalLaw and InternationalRelations Tbeooy: A New Generationoflnterdisciplinay Scholarship, 92 AM. J. INT'L L. 367, 397 (1998); Slaughter Burley, supra note 9; Robert 0. Keohane,
InternationalRelationsand InternationalLaw: Two Optics, 38 HARv. INT'L L.J. 487, 502 (1997); Michael Byers,
Custom, Power, and the Power of Rules Customary InternationalLawfrom an InterdisciplinaryPerspective, 17 MICH.
J. INT'L L. 109, 179 (1995).
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INTERNATIONAL LAw THEORIES

1. Legal Realist Theory
The legal realist theory posits that legal doctrines inevitably reflect underlying policy
choices. This theory arose in opposition to the so-called moralists led by Woodrow Wilson
who believed that with democracy and international organizations, war and politics could
be vanquished. The realists believe that the world is based on power and anarchy in the
world, and that international law does not really exist. The inability to create an international government is proof of this assumption. However, the realist theory does not provide
an accurate analysis for international financial regulation contemplating its actual effect on
domestic regulations.2"
From this theory developed the hegemony theory that suggests that relative power and
resources available to major States is the key to understanding international politics, and
that the world is most stable when a single country dominates.' Charles Kindleberger is
one of the authors that explained the demise of the post-World War II (WWII) Bretton
Woods System based on the hegemony theory.3 However, the existence ofa hegemon (e.g.,
Great Britain in the 19th century and the United States for a period after WWII) is less
frequent than occasions of international distress. Thus, international stability as a result of
a hegemon has been more an exception than a condition.
This theory could be a pragmatic approach to financial regulation, given the dominance
of the G10 countries over the process of standard setting in the Basle Committee on Banking Supervision and IOSCO.24 However, the high return of investment that emerging economies offer to financial markets and the increasing importance to involve them in the
process of rule-making so as to ensure the systemic stability of the international financial
system would prevent one from analyzing any level of the financial system in terms of the
realist theory.
2. TransnationalLegal Process Theory
The transnational legal process theory contemplates the behavioral aspects of international political and social interactions. It is "the theory and practice of how public and
private actors-nation-states, international organizations, multilateral enterprises, nongovernmental organizations, and private individuals-interact in a variety of public and
private, domestic and international fora to make, interpret, enforce, and ultimately, internalize rules of transnational law."" One of the major questions that have been asked by the
26
transnational legal procedure school is "why do nations obey international law?" The
thinking is closely related to the international regime theory discussed below. This school's
emphasis does not correspond with the "hard law" effect of international law, but the "soft

21. The capital adequacy ratio recommended by the Basle Committee has become a universal standard for
banking regulation. See NORTON, supra note 16, at 258-61.
22. SeeROBERT O. KEOHANE, INTERNATIONAL INSTITUTIONS ANDSTATE POWER 75 (1989), in Chapter 4 The
Theory of Hegemonic Stability and Changesin InternationalEconomic Regimes, 1967-77.
23. See CHARLEs P. KINDLEBERGER, MANIAS, PANICS, AND CASHES (3d ed. 1996).

24. See Part m.A infra.
25. Harold H. Koh, TranmationalLegal Process, 75 NER. L. REv. 181, 183-84 (1996).
26. Harold H. Koh, Wy do Nations Obey InternationalLaw? 106 YALE LJ. 2599, 2659 (1997); FRIEDICH
AND LEGALREASONINGIN
KRATOCHWIL, RULES, NORMS, AND DECISIONS: ON THE CONDITIONS OF PRACTICAL
AND DOMESTIC AFFAIRS(1989).
INTERNATIONAL RELATIONS
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law" advantages. Instead of the enforcement effect, it emphasizes the cooperative effect of
international law.
This is a useful concept when considering the Asian legal order, since it is often affected
by the cultural implications. By utilizing and emphasizing the cooperative effect instead of
the enforcement element of financial regulations, it is more likely that they would be involved in implementing international standards.
3. New Haven School
The New Haven School analyzes international law as a process of authoritative decisionmaking designed to achieve particular normative goals of human dignity and world order.27
International law decisions are seen as valid law reflecting the underlying policy choices.
The New Haven theory presupposes a strand of the transnational legal process as an
attempt to explain compliance in reference to the process of interaction. It stresses, however,
the functional aspects of international law, perceiving law as meeting certain social ends in
the decision-making process. It is a value-laden policy approach, as opposed to the valuefree approach of transnational legal process."
As discussed below, the apoliticalness of Asian society may inhibit one from analyzing
the Asian legal order from the New Haven School approach. Due to the strong central
government in most Asian States, the value that is followed by society is often not that of
a social context but that of an economic context.2 9
4. InternationalLiberalistTheoiy55
The theory of international liberalism is based on Kant's theory of internationalism.
International liberalism has been especially strong in explaining why liberal nations do not
go to war with each other." The basis of the theory is produced in Kant's "Perpetual Peace,"
providing the criteria of a liberal state which has a constitution stating the following:
(1) freedom of all citizens (civil liberties), (2) separation of government powers, and (3) legal
equality.32
In the liberalist theory, interaction is carried out among actors of various levels, including
individuals who are economic and social actors. The states that belong to this zone of law
are likely to voluntarily obey international law and to cooperate to enhance liberal functions
of the international community." There is a self-governing element where transnational
34
relationships choose the governing rules and the voluntary norms.
In the context of international financial regulation, substantial cooperation and progress
has been made, mainly among the G10 regulators,35 which is also the foundation of the
27. See Slaughter et al., supra note 20, at 379-80.
28. See Koh, supra note 26, at 2618.
29. On this aspect of the Asian legal order, see Part IV.A.1 nfra.
30. See Michael W. Doyle, Liberalism and World Politics, 80(4) Am. POL. Sci. Rav. 1151, 1163 (Dec. 1986).
31. "If, as is inevitably the case under this constitution, the consent of the citizens is required to decide
whether or not war is to be declared, it is very natural that they will have great hesitation in embarking on so
dangerous an enterprise." K.r's
POLITCAL WITINGS 99-100 (Hans Reiss & H.B. Nisbet eds., 2d ed., Cambridge Univ. Press 1991).
32. See id. at 100.
33. See Anne-Marie Burley, Law Among Liberal States: Liberal Internationalismand the Act of State Doctrine,
92 COLVM. L. REv. 1907, 1996 (1992).
34. See Anne-Marie Slaughter, InternationalLaw in a World of Liberal States, 6 EuR. J. INr'L L. 517 (1995).
35. The G7 consists of Canada, France, Germany, Italy, Japan, the United Kingdom, and the United States,
although this group does not have an institutional underpinning. The GlO adds to the G7 Belgium, the
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Basle Committee on Banking Supervisory Committee16 The Basle Committee process corresponds to the liberalist notion that liberal nations are more likely to cooperate and to
comply with voluntary norms for commercial purposes. Kant summarizes this in an elegant
manner:

[Nature also unites nations ... by means of self-interest. For the spirit of commerce sooner or
later takes hold of every people, and it cannot exist side by side with war. And of all the powers
(or means) at the disposal of the power of the state, financialpower can probably be relied on
most.,7
Thus, states have an interest in promoting their financial sector in international financial
markets, and, whether it is from self- or public interest, it has resulted in financial stability.
Nevertheless, the difficulty of the international liberalist theory is that it only explains the
relationship among liberal nations.
How to incorporate Asian states into the fold of liberal nations and zone of law is one of
the main subjects of this article. While the present East Asian region may not necessarily
embrace, nor be applicable of the international liberalist theory considering how the path
towards the zone of law may be achieved, it is an important contemplation in the context
of encouraging the adoption of international financial regulations. s
B.

INTERNATIONAL RELATIONs THEORY

1. Functionalistor Rationalist Theory
The functionalist or rationalist theory derives from Hobbes' theory of the self-centered
individual. The foundation of Hobbes' theory is that a man is" . . . self-centred, individualistic, materialistic, irreligious, in pursuit of organised [sic] power." 9 Functionalists study
law in relation to the functions assigned to it by society at a given time period.- The
foundation of rationalist thinking is that nations obey international law to the extent that
4
it serves their self-interest. 1
The most well known functionalist is Ernst Haas, who wrote on modern European integration. 42 The legal integration in Europe has also been studied by the neofunctional
approach. 43 Neofunctionalists see integration as a process based on spillover from one initially non-controversial, technical sector to other sectors. 4

Netherlands, Sweden, and Switzerland, which in truth is a group of eleven. The G1O countries are members
of the central bank governors, and meet with a secretariat provided by BIS, IMF, and OECD.
36. The name "Basle" has been changed recently to "Basel," which is the formal Swiss name of this Swiss

city.
37. See Reiss & Nisbet eds., supra note 31, at 114 (emphasis in original).

38. See Part V.B infra for a discussion on this issue.
39. W. FRIEDMAN, LEGAL THEORY 122 (5th ed. 1967) (citing J.M. KELLY, A SHORT HISTORY OFWESTERN
LEGAL THEORY 213 (1992)).
40. See J.M. KELLY, A SHORT HISTORY OFWESTERN LEGAL THEORY 213 (1992).
41. See HENKIN, supra note 8,at 49.
42. See ERNST B. HAAs, THE UNITING OF EUROPE: POLITICAL, SOCIAL,
AND ECONOMIC FORCES 1950-1957
(1958). The theory was that by promoting functional cooperation among states, positive engagement would
prevent war. Rational technocrats who manage disputes would be attributed to a specific functional agency and
not to the state.
43. See Anne-Marie Burley & Walter Matli, Europe Before the Court: A Political Theory of Legal Integration,
47(1) Ir'L ORG. 41, 76 (1993).
44. See CRAIG & DE B6RCA, supra note 10, at 5.
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The underlying hypothesis of these theories rests in fundamental market economics.
What Adam Smith described as the invisible hand is the market acting rationally and providing the appropriate price(s) according to the principle of demand and supply. Given that
the analysis here is on financial regulation where market participants are major actors, it is
appropriate to consider financial market regulation in light of the functionalist theory. For
example, financial regulation might be seen functionally as a catalyst for safe and sound
financial practices.
There are some important implications that the functionalist theory has on Asian legal
order. If a specific function that serves the interests of the Asian States were assigned to
regional financial regulation, response to it would be positive. If, for example, a predominantly Western notion of financial regulation were to be imposed through the regional
financial regulation, their attitudes would be negative to the adoption of such regulation.
Thus, it is important that regional regulation or institutionalization be achieved to serve,
to the extent possible, the interest of the state as well.
2. InternationalRegime Theory
The international regime theory evolved from political scientists who were interested in
international governance, defined as "the coordination of group activities so as to conduct
the public business ...consistent with national sovereignty. ' ' 45 The concern is how international organizations work in a larger process of international governance. The international regime is defined as "principles, norms, rules, and decision-making procedures
around which actor expectations converge in a given issue-area.""
The strength of the regime theory results from the regime's authoritative decision on
what law is, or from the acceptance of norm-related practices by the regime. Kratochwil
claims that norms function to fortify socially optimal solutions restraining the temptations
of individual states from harmful behavior. This can be achieved by internalizing norms
into the regime, thus gaining systemic validity.47 This theory is similar to the thinking
entailed in the transnational legal process theory.
Keohane went further by contemplating the regime's formation on the basis of the rational choice analysis in the utilitarian social contract tradition. By reversing the conditions,
Coase provided for "pareto-optimal" social choices48 in deducing the criteria when an international regime becomes beneficial. Where there is (a) a lack of a clear legal framework
establishing liability for actions, (b) information imperfections, and (c) positive transaction
costs, an international regime might be valuable. 49
This argument strongly supports the formation of a forum or institution to encourage
the achievement of a set of objectives within a region. Although this will be discussed in
detail below, 0 when a region, such as East Asia, has converging interests and objectives in
45. Friedrich Kratochwil & John G. Ruggie, InternationalOrganization:A State of the Art on an Art of the
State, 40 INT'L ORG. 753, 754 (1986).
46. Stephen D. Krasner, Structural Causes and Regime Consequences: Regimes as Intervening Variables, 36(2)
INT'L ORG. 185 (1982).
47. See KRATOCHWIL, supra note 26, at 48.
48. R. H. Coase, The Problem of Social Cost, 3 J. L. &E. 1-44 (Oct. 1960). "An allocation is pareto-efficient
for a given setof consumer tastes, resources, and technology, if it is impossible to move to another allocation
which would make some people better off and nobody worse off." DAVID GREGG ET AL., EcoNoMics 257 (4th
ed., McGraw-Hill 1994).
49. Chapter 5 The Demandfor InternationalRegimes, in KEOHANE, supra note 22, at 111.
50. See Part V.A infra.
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the area of financial regulation, and the international level does not meet its level of development, there is a strong rationale based on the international regime theory to support
a regional institution.
C. LINKING THE THEORIES TO EAST ASIA REGIONAL FINANCIAL STABILITY

Through the discussion of the various international law and international relations theories, concepts that are beneficial in considering East Asian legal order and possible regulatory institutionalization emerge.
The realist theory is not an appropriate theory to consider financial regulation when
transparency and accountability are increasingly required. Nor is the New Haven School
approach to international law appropriate for this analysis given the value-laden approach
it takes.
The transnational legal process and international regime theory provide implications to
the process and method to be used to develop financial regulations in East Asia. As the
transnational legal process theory emphasizes, the "soft law" advantages of cooperation
between actors in the international law setting process should be considered. By involving
actors to cooperate in the law setting process, enforcement also would be enhanced. This
is strongly related to the international relation theory, the international regime theory,
which addresses the importance of forming a regime and involving actors in the process.
This supports the argument of establishing a regional institution for the enhancement of
financial stability in Asia.
When considering the qualities that regional financial regulation requires to be accepted
by the regional actors, the international liberalist theory and functionalist theory provide
important implications. The functionalist theory addresses the need to serve the interest of
actors involved for a successful legal setting activity. The financial regulations set will not
serve solely to promote the safety and soundness of the financial system, which not only is
a general interest, but also and economic interest of the states. The specific interests that
may need to be served are discussed in detail below."
Further, in order to encourage the development of a legal order in the financial sector
in East Asia, the international liberalist theory advocates the proliferation of a zone of law.
This is an ambitious goal considering the skepticism some countries express towards notions
2
such as the Washington Consensus or neo-iberal thinking. Nevertheless, considering a
further goal of leading countries towards not necessarily liberal notions, but more towards
entering the zone of law may in turn encourage East Asian countries to adopt and sufficiently implement international financial regulations. It also echoes some of commercially
s
oriented policies that the East Asian countries have as Kant advocated." The key point is
how East Asian countries would become liberalized nations making the liberalist theory
applicable.
Bearing this in mind, what legal order exists in East Asia and how a regional institution
may help to achieve greater financial stability is considered below. In order to encourage a
law-based approach towards the international liberalist path, the establishment of a formal

51. See Part IV infra.
52. For example, Malaysia's skepticism towards Western influence led it to reject any international assistance
during the Asian financial crisis, and to use unorthodox methods such as capital controls to thwart speculators.
53. See Part IV.A.1 infra.
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regional institution is proposed. Institutionalization would formalize the process of international regime forming and require the institution to adopt certain law-based characters
such as establishing a treaty and by-laws. It would also prevent states from backing away
from situations that are not favorable to them. They would be forced to engage in discussion
and disclose information that may have previously been against their national pride for the
greater welfare of financial stability. In exchange, they would be provided financial assistance
and international support in a financial distress situation. Engaging in discussion would also
enable the interests of member countries to be reflected in the rules and standards adopted,
which in turn would encourage their implementation.

M.

The Legal Order of the International Financial System

The legal order of the international financial system is ad hoc and erratic in the sense
that it can be changed by financial crisis situations but will remain static until problems
occur. The actors involved are states, corporates, banks, technocrats, regulators, and individuals. Section III deliberates upon the international financial legal order. In particular,
this section considers explicit rule-making bodies (i.e., the so-called standard-setting bodies), lending bodies that create transnational law through its surveillance and conditionality
(e.g., the IFIs), other related international financial institutions, and regional bodies.
A.

STANDARD-SETrING BODIES

The main fora setting financial regulatory standards are the Basle Committee on Banking
Supervision (Basle Committee), the International Organization of Securities Commissions
(IOSCO), and the International Association of Insurance Supervisors (JAIS), as now coordinated under the umbrella of the Financial Stability Forum (FSF). In 1974, domestic
regulators created the Basle Committee to prevent crises from threatening their own fi54
nancial systems. Prior to the 1970s, there was little contact among domestic regulators.
Two related bank failures in 1974, Franklin National Bank in New York, and Herstatt Bank
in Germany, led bank regulators to adopt the approach of home country supervision, which
avoided the creation of a new international construct by allocating supervisory responsibilities among home and host domestic jurisdictions.
This minimalist approach continues to hold its validity. The success of the 1988 Basle
Capital Adequacy Accord and its risk-based capital adequacy formulae came from the eventual, widespread global recognition of these standards as controlling international standards
(i.e., a type of "soft law")." In fact, investigation of specific domestic banking laws will show
that these Basle Committee standards are indeed internalized, being incorporated into
6
"hard" domestic laws and regulations.
IOSCO and IAIS were established respectively in 1974 and 1994, and have come to echo
the experience of the Basle Committee that international regulatory cooperation is effective

54. See R.M. PEccHIoLI, THE INTMRNATO14MAIZATION
OF BANKING 105 (OECD 1983).
55. See NORTON, supra note 16, at 255-56.

56. Table 2 of Gillian Garcia & Matthew Saal, InternalGovernance, Market DisciplineandRegulatory Restraint:
InternationalEvidence, in RETHINKING BANK RIEGUrLATION:
WHAT SHOULD REGULATORS Do? 55 (Federal Reserve

Bank of Chicago ed., May 1996). According to the list of prudential supervisory practices, most countries
actually adopt prudential requirements that are stricter than the Basle Accord.
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in response to the increased global competition in securities and insurance. These latter
bodies' activities have been somewhat limited when compared to the Basle Committee's,
though IOSCO issued "Objectives and Principles of Securities Regulation" to protect investors, enhance fairness, and reduce systemic risk."
Recent meetings of GIO/G7 finance ministers and central bank governors are of considerable significance because the practical agenda of the regulatory fora is decided in these
monthly and annual meetings. While the actual technical deliberation of financial regulation is conducted by the technocrats of national regulators, the framework is set out by G7
ministers (e.g., Cologne 1999 and Okinawa 2000).518
In response to the global financial crises in 1997 and 1998,19 the Financial Stability Forum
(FSF) was established in 1999, to provide a coherent strategy to achieve and to maintain
financial stability.60 The FSF creates an umbrella in which most of the standard-setting
bodies are under its aegis. 61 It was established following the recommendation of the Tietmeyer Report to enhance cooperation between the various national and international supervisory bodies and IFIs to promote financial stability.
The output of the Forum to date has been limited and its future significance will depend
on the positive feedback by national regulators, IFIs, regional financial institutions, and
private financial market players. 62 If the "soft law" process in which the Basle Committee
gained international recognition is a guideline, the recommendations of the FSF will have
to be supported by substantial technical evidence to persuade politicians to accept prudential
regulations that might be politically sensitive. 61 The work that the FSF has produced to
date is mainly to promote the standards and codes of good practice through the compilation
of the Compendium of Standards. It has also established three working groups" and a Task
Force on the Implementation of Standards. The recommendations of these groups will
have great significance on how to achieve financial stability and the FSF's ability to be
recognized as a international forum guiding the world towards this end. By providing practical guidance through its technical expertise, these groups have the potential to gain the

57. See INTERNATIONAL ORGANIZATION OF SECURITIES COMMISSIONS, OBJECTIVES AND PRINCIPLES OF SECU-

RITIES REGULATION (1998).

58. See G8 Information Centre for communiqubs, at http://www.g7.utoronto.ca/.
59. The Asian financial crisis of 1997 affected Indonesia, Korea, and Thailand, while in 1998 the Russian
crisis hit the global economy resulting in a cut of the federal fund rate by the Federal Reserve Board.
60. Note in recent years, Basle and IOSCO often issue joint statements and there is a joint body of the
threat to financial conglomerates and all are represented in the FSF. George Walker, A New International
Architecture and the FinancialStability Forum (Studies in International Finance and Economic Law), THE LONDON INSTITUTE OF INTERNATIONAL BANKING, FINANCE & DEVELOPMENT LAw, No. 24 (1999).
61. See Giovanoli, supra note 3, at 12-13, for the FSF's Compendium of Standards, which lists the bodies
under its umbrella.
62. Its current forty-three members consist of six representatives from IFIs, twenty-six representatives of
national authorities (three to four from each G7 country, plus one each from Australia, Hong Kong, the
Netherlands, and Singapore), a representative of the ECB, and nine representatives from international regulatory and supervisory groupings or committees of central bank experts. See Giovanoli, supra note 3, at 25-26.
63. Several political analyses of the Basle Accord have discussed this. See Ethan B. Kapstein, Between Power
and Purpose:Central Bankers and the Politics ofRegulatoy Convergence, 46(1) INT'L ORG. 282 (1992); see also David
Zaring, InternationalLaw by other Means: The Twilight Existence of InternationalFinancialRegulatory
Organizations,
33 TEx. INT'L L.J. 319 (1998); see also Enrico Colombatto & Jonathan R. Macey, A Public Choice Model of
InternationalEconomic Cooperationand the Decline of the Nation State, 18 CARDozo L. REv. 903 (1996).
64. The three working groups are the Highly Leveraged Institutions Working Group, Capital Flows Working Group, and the Offshore Financial Centres Working Group.
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recognition that other standard setting groups have achieved. These groups are also likely
to influence the process of international standard setting as certain issues will be discussed
by these groups.
B. LENDING BODIES
The international financial institutions such as the International Monetary Fund (IMF)
and the World Bank have the ability to affect financial regulations of borrowing countries
through the conditionality entailed to their lending and structural adjustment facilities.
As to the IMF, conditionality means the conditions in which the borrowing country must
comply in drawing the facility. 6 This is in reference to article V, section 3(c) of the IMF's
Articles of Agreement, which requires the IMF to "adopt policies on the use of its resources
... in a manner consistent with the purposes of the Fund." This implies that when borrowing countries maintain satisfactory policies the trenches will be released. 66 The conditionality often corresponds to the standards set by the standard setting bodies, encouraging
their proliferation.6 In a strict legal sense, IMF lending conditionality is set by the borrowing country and not the IME However, in reality such conditions are practically replicated between the IMF and the country.
As for lending from the World Bank, structural lending adjustment facilities are used to
exert domestic policy changes. 6s In the 1980s, the World Bank introduced the Structural
Adjustment Loans (SAL) due to a lack of financially viable projects. SALs were made in
exchange for broad macroeconomic policy commitments, thus starting conditional World
Bank loans.69 While the results of SALs in the 1980s were disappointing, the World Bank
shifted to a systemic effort to build a pluralistic institutional structure.7 0 In this regard, the
World Bank views the following subject matters to be within the purview of the World
Bank's mandate: public sector management and accountability, the legal framework for
development, and information and transparency."
Another avenue in which lending bodies affect the legal system of countries is through
the provision of legal technical assistance. Traditionally, legal technical assistance was
viewed as an additional service of lending bodies to their member countries. The services
were limited and tended to be more advisory than developmental. The approach taken by

65. See Chapter 1I Use ofFund'sResources: "Conditionality" and "Unconditionality"asLegal Categories,inJOSEPH
GoLD, LEGAL AND INSTrTUTIONAL ASPECTS OFTHE INTERNATIONAL MONETARY SYSTEM: SELECTED ESSAYS 410,

444 (IMF, 1979); see also Rosa Lastra, Conditionality (Presented at the Conference on International Monetary
and Financial Law in the New Millennium - Part II, London, June 1, 2001).
66. See GOLD, supra note 65, at 434.
67. The IMF and World Bank have set up a study on the observance of standards and codes. INTERNATIONAL
MONETARY FUND & WORLD BANK, REPORT ON THE OBSERVANCE OF STANDARDS AND CODES (ROSC$): AN
UPDATE (Mar. 30, 2000), at http://www.imf.org/external/np/rosc/2000/stand.htm.
68. See Miles Kahler, EvternalInfluence, Conditionality, and the Politics ofAdjustmoent, in AID AND POWER: THE
WosuD BANK AND POLICY BASED LENDING VOL. 1, ANALYSIS AND POLICY PROPOSALS (Paul Mosley et al., 2d ed.

Routledge 1995).
69. See Andrew Newburg, Chapter 3 The ChangingRoles of the Bretton Woods Institutions: Evolving Conceptsof
Conditionality,in INTERNATIONAL MONETARY LAw, supra note 3, at 85-86.
70. M. MILLER-ADAMS, NEW AGENDA IN A CHANGING WORs.D 108 (World Bank 1999), cited in INTERNATIONAL MONETARY LAW, supra note 3, at 87.
71. WoRLD BANK, GOVERNANCE AND DEVELOPMENT (1992), cited in INTERNATIONAL MONETARY LAW, supra

note 3, at 88.
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most lending bodies was not to achieve a certain objective through legal technical assistance,
but to provide advice on areas where beneficiaries have limited expertise.
This approach was first revised when the Latin American financial crisis occurred in 1994,
and then further transformed with the financial crisis in East Asia in 1997. When the Latin
American crisis occurred, the countries affected had a relatively liberal trade regime and
open economy. As a result of the Latin America crisis, lending bodies encouraged crisis
countries to adopt structural reform programs to address microeconomic problems. This
led IFIs to introduce strategic approaches to legal technical assistance in order to improve
the infrastructure of the legal system.
This process advanced as a result of the Asian financial crisis in 1997. The East Asian
countries affected by the crisis had not only relatively balanced government budgets, but
also outstanding economic growth. The view among the lending bodies was that these
counties were severely affected by the crisis due to the structural issues in their economies.
Drafting commercial laws was not sufficient to address the real problem. The eradication
of corruption and improvement of the judiciary seemed necessary for the legal reforms to
effect real changes in the legal framework.
Transactional lawyers, who work on loan agreements for investment projects, traditionally have dominated the Legal Department of the World Bank. The increased emphasis on
legal reform work is a relatively recent phenomenon in the World Bank and legal reform
work is now being extended to judiciary reform. Despite the small number of staff dedicated
to this work, it seems that World Bank is becoming increasingly committed to the area of
judiciary reform.
Technical assistance is one of the four functions of the IMF, but it has been more active
in legal reform through its loan agreements. As a result of the shift of stress to structural
adjustment, legal reform has become an important component of the IMF loan conditionality.72 Recent letters of intent exchanged between the IMF and recipient countries invariably have contained a financial sector and corporate sector reforms that consist of regulatory reforms and bankruptcy court operations."3 As a result of the shift of emphasis in
legal reforms, the Legal Department is involved in addressing the pace and areas in which
a recipient country is required to implement reforms in its legal framework.
C.

OTHER INTERNATIONAL FINANCAIL INSTITUTIONS

The Bank for International Settlement (BIS) and World Trade Organization (WTO) do
not have a direct role in delivering financial regulations but play a subtle role in promoting
them. BIS is the central bank's "central bank," thus, it has a strong research interest in
central bank business. It also provides the secretariat of and venue for the Basle Committee
and GI0 meetings of finance ministers and central bank governors, and coordinates other
work among central banks. 4 When the Basle Committee was considering the adoption of

72. Legal technical assistance compromises three percent of the overall technical assistance provided by the
IMF, which is the smallest proportion compared to other areas that assistance is provided. IMF, ANNUAL REPORT
2000 85 (IMF, 2000).
73. An example is the Indonesian Government first Letter of Intent during the financial crisis issued in
November of 1997.
74. BIS also hosts the Committee on Payment and Settlement Systems and the Committee on the Global
Financial System.
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the minimum capital adequacy ratio, the research and other facilities of the BIS were used
for its promotion." Recently, some international law theorists have advocated that transgovernmental activity such as networks among national regulators is a more powerful and
flexible form to fight international crisis than international organizations. 6 This is applied
to the strength of the Basle Committee in its ability to develop regulatory standards."
The WTO has the capability to influence financial regulations through the General
Agreement on Trade in Services (GATS). s Trade in services under GATS includes financial
services, and one of the more intractable barriers in trade is government regulation.19 This
may take a form of local regulations creating a barrier for foreign services providers to enter
the market. By way of promoting market access to financial services, GATS purports to
open financial markets to international competition. This liberalization should require
stronger prudential regulations, a matter that GATS does not address directly.1s
D.

REGiONAL FiNANcIAL IN STITUTIONS

Regional financial institutions (RFI) are mainly regional development banks, but they
also include organs of the EU. Regional development banks have been established in most
of the regions of the world to lend in specific interest areas of the respective region. There
is the Asian Development Bank (ADB), European Bank for Reconstruction and Development (EBRD), African Development Bank (AFDB), and Inter-American Development
Bank (IADB).
However, each bank has its own special objectives and functions. For example, the EBRD
requires the loans to be "financially viab[le]" and demands that democratic principles are
adhered tos1 while ADB is focused on infrastructure development to reduce poverty. In
terms of the lending function, RFIs' loans are mainly for infrastructure projects or for small
and medium-size enterprise development, thus not requiring the direct adoption of financial
regulations. However, to assist the creation of legal and other related infrastructures conducive to a satisfactory lending and investment environment in a country ofoperation, RFIs

75. Paul Volker, the Federal Reserve Board Chairman during the development of the capital adequacy ratio,
requested for more research by BIS and other international institutions pushing it on to the international
agenda. See Ethan B. Kapstein, Resolving the Regulator'sDilemma: InternationalCoordinationof Banking Regulations, 43(2) INT'L ORG. 333 (1989).
76. Anne-Marie Slaughter, Government networks: the heart of the liberaldemocratic order,in DEMOCRATIC GovERNANCE
AND INTERNATIONAL LAw 199-235 (Gregory H. Fox & Brad R. Roth eds., 2000).

77. Anne-Marie Slaughter, The Real New World Order, 76 FoR. APF. 183-197 (1997).
78. See Marrakesh Agreement Establishing The World Trade Organization, Apr. 15, 1994, Annex lB, General Agreement on Trade in Services, reprintedin 33 I.L.M. 1125.
79. Joel P. Trachtman, Trade in FinancialServices Under GA7S, NAFFA and the EC: A Regulatory]Jurisdiction
Analysis, 34 COLUM. J. TANSNAT'L L. 45 (1994).

80. The "prudential carve-out" provision of GATS for financial services is included in the Marrakesh Agreement Establishing The World Trade Organization, Apr. 15, 1994, Annex IB, General Agreement on Trade
in Services, Annex on Financial Services, art. 2(a): "Notwithstanding any other provisions of the Agreement,
a Member shall not be prevented from taking measures for prudential reasons, including for the protection of
investors, depositors, policy holders or persons to whom a fiduciary duty is owed by a financial service supplier,
or to ensure the integrity and stability of the financial system."
81. EusoPKAN BANK FOR RECONSTRUCTION AND DEVELOPMENT, THE EBRD: ITs ROLE AND ACTrvmEs 6

(May 2000); Council Decision 90/674 of Nov. 19, 1990, Agreement Establishing the European Bank for
Reconstruction and Development, 1990 O.J. (L372) 4. As a result of the Russian crisis in 1998, the EBRD
revised its operational strategy so as to include commercial feasibility of its investments.
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often have technical assistance programs (including law reform programs). In this manner,
2
RFIs can influence the local and regional legal environments.
The European Central Bank (ECB) is the central bank of the EU's central banking
system. 3 It pursues monetary policy respecting the EU's Economic and Monetary Union
(EMU) countries, but it is not equipped presently with supervisory powers, which remain
within the hands of the national supervisory agencies. However, there have been recent
discussions on the possible transfer of supervisory power to the ECB to create a consolidated
central bank,4 in which case, this would then bear great significance on financial regulations
with the EU and the "Wider Europe" area. 85
Another influential regional law-making force is the EU in general. Through directives,
it has the ability to affect the law making ofnot only the EU region, but also Wider Europe
86
through the application of Acquis Communautaire.
A directive of the EU "shall be binding, as to the result to be achieved, upon each Member
State to which it is addressed, but shall leave to the national authorities the choice of form
and methods.""7 It has provided great flexibility to the EU to legislate certain codes while
applying the principle of subsidiarity for the actual implementation. Further, it has been
88
recognized by the European Court of Justice that directives do have a "direct effect."
Acquis Communautaireindicates the set of EU legislation and regulation that the candidate
countries to the EU must transport into their domestic legislation in order to accede to the
EU. This introduces a rigorous legislation program to the accession countries especially in
the Central and Eastern European region where a legal system did not exist until the
9
revolutions in the 1990s. The EU Commission's Enlargement Directorate-General has
which
program,
its
Phare
Acquis
through
the
to
approximate
assisted accession countries
provides technical assistance and investment support to help candidate countries implement
their own national program to adopt the Acquis.9°
This has been a powerful driving force to transplant a EU based legal system into the
accession countries. This has resulted in the proliferation of a "liberalist" regime based on
the zone of law as discussed above. 9' After conducting various interviews, it seems true that

82. See Stephen D. Krasner, Power Structures and Regional Development Banks, 35(2)

INT'L

ORe. 303, 328

(1981).
83. Consolidated Version of the Treaty Establishing the European Community, art. 111, Oct. 2, 1997, O.J.
(C340) 223 [hereinafter CONSOLIDATED EC TREATY]. See also REN9 SMITs, THE EUROPEAN CENTRAL BANK:
INSTITUTIONAL ASPECTS 418-19, reprinted in 5 INTERNATIONAL BANINo AND FINANCE LAw SERIES Uoseph J.
Norton ed., 1997).
84. The transfer of supervisory power from national supervisors to the ECB has been proposed by PadoaSchioppa, who is a member of the executive board of the ECB. Tommaso Padoa-Schioppa, Lecture at the
London School of Economics, Financial Markets Group, EMU and Banking Supervision (Feb. 24, 1999)
(transcript available at LSE Financial Markets Group, available at http://fmg.lse.ac.uk/events/index.html).
85. Rosa Maria Lastra, The Independence of the European System of Central Banks, 33 HARV. INT'L LJ. 475
(1992).
86. The Acquis Communautaireindicates the set of EU legislation and regulation, which the candidate countries to the EU must transport into their domestic legislation in order to accede to the EU.Available at
http://europa.eu.int/comm/enlargement/intro/criteria.htm#Accessioncriteria.

87. CONSOLIDATED EC TREATY, supra note 83, art. 249, pars. 3.
88. Case 41/74, Van Duyn v.Home Office, 1974 E.C.R. 1337, 1 C.M.L.R. 1 (1975) [1].
89. There are currently thirteen candidate countries applying for EU accession.
90. See the EU Commission's Web site on details of the Phare program, athttp://www.europa.eu.int/comm/
enlargement/pas/phare.htm.
91. See Part II.A.4 supra.
VOL. 35, No. 4

REGIONAL FINANCIAL INSTITUTIONALIZATION

.1641

accession countries especially are keen on introducing the Acquis in areas related to the
financial sector since this is the first step of attracting foreign investment from other EU
Member States. Thus, the EU enlargement has resulted in the expansion of the zone of
law, pushing accession countries to accept the law-based approach of the EU.
The EU also has a comprehensive regional development policy with its former colonies
in Africa, the Caribbean, and the Pacific (ACP) in the form of the Lom6 Convention, and
92
with the countries in the Mediterranean in the form of the Global Mediterranean Policy.
These relationships are based on the original Treaty of Rome, which states in article 3(k)
that one of the activities of the EU was to "increase trade and promote jointly economic
and social development" in the Overseas Countries Territories (OCT)9 This further was
elaborated in articles 131 and 132, which grant the same trade treatment in trade matters
that apply to Member States, non-European countries, and territories that have special
relations with Belgium, France, and the Netherlands."
The Lom6 Convention establishes the ability for the EU to tap the ACP countries for
cheaper raw materials while providing them with an open market. It also operates as a
development cooperation policy closely linked to ensuring the observance and enjoyment
of fundamental human rights. 9" This enables the EU to influence the economic and social
policy of the ACP countries. The EU and the ACP countries have just completed negotiations for Lom6 V, the Cotonou Agreement, which was concluded on June 23, 2000.96 This
Agreement will open the way for another preferential trade regime, known as the ACPEC Partnership Agreement, for the ACP countries.
The African continent is also strengthening its concerted effort towards a regional development agenda. The African leaders are now putting together the Millennium Action
Plan (MAP), an African initiative, which maps out reforms in the area of establishing peace
and more democratic government, respect of human rights, investing in people by better
health and education, diversifying economies and encouraging trade within as well as out
of Africa, and combating disease and boosting new technologies. 97 MAP will be presented
to the heads of government at the Organisation of African Unity (OAU) meeting, which
will then be signed by individual governments. MAP will be presented to the G8 Summit
in Genoa in 2001, and G8 leaders will then decide on issues such as debt relief and removal
of trade barriers to Africa." As this example shows, the region-wide effort and initiative of
92. SeeJOsEPH MCMAHON, THE DEVELOPMENT CO-OPERATION POLICY OF THE EC (1998).
93. Treaty Establishing the European Economic Community, Mar. 25, 1957, 298 U.N.T.S. I I [hereinafter
Treaty of Rome].
94. In the Consolidated Version of the Treaty of Amsterdam, the original article 3(k) of the Treaty of Rome
has been deleted while ex articles 131 and 132 are revised as article 182 and 183. Further, the OCT now
includes countries that have a special relationship with the United Kingdom as well; Treaty of Amsterdam
Amending the Treaty on European Union, The Treaties Establishing The European Communities And Certain Related Acts, Oct. 2, 1997, O.J. (C340) 1, 258(1997).
95. Lom6 Convention, Dec. 15, 1989, art. 5(1):
Cooperation shall be directed towards development centered on man, the main protagonist and beneficiary of development, which thus entails respect for and promotion of all human rights. Cooperation
operations shall thus be conceived in accordance with the positive approach, where respect for human
rights is recognized as a basic factor of the real development and where cooperation is conceived as a
contribution to the promotion of these rights.
96. See 2000 O.J. (L317) 3-286.
97. Africa'splan to save itself EcONOMIST, July 7, 2001, at 65.
98. G8 GENOA SuMMrr, Genoa Plan for Africa (Genova Summit, July 21, 2001) and G8 GENOA SUMMIT,
Communiqui (Genova, July 22, 2001).
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Africa was essential for the G8 countries to consider the degree of assistance they were
prepared to provide to Africa.
The relationship with the EU and the Mediterranean region developed on the same
treaty basis as the Lom6 Convention affecting the economic and social policies of the
Member States. 99 However, the nature of the Global Policy has changed as a result of
member countries' application to the EU.100 Nevertheless, it is envisaged that a EUMediterranean free trade zone will be created by 2010.' °0
IV. Legal Order in the East Asian Region
Various deficiencies of the legal system in Asia can be realized through the financial
reforms that have been carried out post financial crises in 1997. The Thai example is
notable; the respected former Thai central bank governor stating that justice is obstructed
by those who have political clout. 02 The degree of non-compliance with prudential regulations in Indonesia is great. 03 In Korea, the cbaebols and trade unions, although based on
different rationales, have resisted financial and corporate sector restructuring. Generally,
East Asians prefer informal relationship-frameworks and ad hoc problem solving to universal principles, legalistic and contractual paradigms, or public decision-making. °4 However, it can be argued that this approach has resulted in "cronyism," which in turn has led
to unsound credit decisions.
To establish a regional institution in East Asia that is effective, it is important to understand the legal system in East Asia in the context of international law and relevant international relations theories. Here, the theories of transnational legal process, and the international regime approach will be applied to these analyses.
While the author agrees with the ultimate desirability of the international liberalists'
notion of international law, contemplating Asia in this context would be premature given
the traditional strength of informal institutions. Nevertheless, for legal effectiveness to be
enhanced, one of the objectives should be for the East Asian countries to join the zone of
law, which is contemplated in the following section.
The transnational legal process is appropriate for the current analysis, since lawmaking
in East Asia is especially influenced by discretionary policy decisions. Further, East Asian
countries have a strong entrepreneurial pragmatism that makes international (here, regional) regimes suitable for study.
The question of whether there is a rule of law in Asia is not within the ambit of this
analysis, because it addresses the wider question of whether a specific legal system works
instead of the more narrow focus of this study, which is determining a financial regulatory
99. See Treaty of Rome, supra note 93.
100. First Greece became a Member State of the EC, and now Cyprus and Turkey are applying for membership.
101. See McMAHoN, supra note 92.
102. The former Bank of Thailand Governor Chatu Mongol commented, "[t]he only people who have
prosecuted powerful people have fared very badly in Thai society. Doing the right thing has not turned out
very well." Thai unease over cronyism to be aired, FIN. TIMES, Dec. 15, 1999. This has proved true to the former
Governor Chatu Mongol himself, who was sacked by the populist Prime Minister Thaksin in June 2001.
103. See Mamiko Yokoi-Arai, The Indonesian Banking Reform after the Crisis, in INTERNATIONAL FINANCIAL
CRIsEs (Douglas Amer et al. eds., BIICL, forthcoming 2001); see also Table 3-1 Indonesia: Number of Banks Not
in Compliancewith PrudentialRules in 1995.

104. See Miles Kahler, Institution-buildingin the Pacific, in PACIFIC COOPERATION: BUILDING ECONOMIC AND
REGIMES IN THE AsIA-PACIFIC REGION 18 (Andrew Mack & John Ravenhill eds., 1994).
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system that would work in East Asia. 0 When discussing the East Asian legal system, our
analyses might be facilitated by the rule of recognition of H.L.A. Hart.-° When discussing
the legal system, Hart explores the expression of an internal statement and external statement. When a person expresses laws with an attitude of shared acceptance, such as "It is
the law that. . ." there is an underlying recognition of the law and effects of an internal
statement. When one admits that the law is socially accepted, but does not accept it personally, one will make an external statement such as "In England, they recognize as law
"; thus, for the rule of law to reign in East Asia, it will be necessary that the society
come to recognize law as an internal statement. However, if certain political aspects unduly
intrude the society, they will be making only "external statements" of law. 107
A.

LEGAL SYSTEMS AND ORDER

The taxonomy of legal order in East Asia is diverse and complex. Given the colonial
backdrop of the region, the foundation of the legal system in many of the countries takes
after their former colonialist's legal system (e.g., Hong Kong, Malaysia and Singapore have
an English common law based system, and Indonesia, a Dutch based system). Other noncolonized nations also looked to foreign models (e.g., Japan and Korea to the German
system). This diversity has also been reinforced as a result of subsequent amendments and
recent liberalization measures followed by the states.10s
Diversity aside, there is one common aspect to East Asian legal systems: the "top-down"
rule-making and policy-oriented (i.e., discretion-based) legislation. A majority of these
countries have basic democratic institutions, independent legislatures, and executive and
judicial branch institutionally established. However, authoritarian political leadership, or
vested economic interests often supercedes democratic decision-making.
This phenomenon is analyzed accurately by Pistor & Wellons in their recent ADB commissioned study.'10 The legal system in relation to economic development is considered
from two dimensions. First, the allocative dimension can be identified where the legal rules
state who can allocate economic resources-the state or the market. Second, the procedural
dimension is a set of laws that promulgate and enforce, including legal and administrative
institutions; procedures may be rule-based or discretionary.
Considering the first dimension, many Asian nations have a strong leader or elite administration for effective decision-making. They are considered as capable of making more
efficient decisions than the marketplace. Examples would include Malaysia's Prime Minister
Mahatir,"5° and China's (PRC's) Communist Party's Central Committee."'
105. On the relationship between the "rule of law" and development, see RuMu SARKAR,
10 DEVELOPMENT
LAW AND INT'L FINANCE, INTERNATIONAL ECON. DEVELOPMENT LAw (Joseph J. Norton & Rosa M. Lastra eds.,

1999).
106. H.L.A. HART, THE CONCEPT OFLAw 102 (1994).
107. For example, if it is more beneficial for members of the society to use connections and informal agreements to conduct activities, legal rules will not be given the status of shared acceptance and internal statement.
108. Especially after the financial crisis in 1997, countries that accepted IMF support have taken a wide
range of liberalization measures such as increasing the limit of foreign ownership of banks.
109. See THE ROLE OP LAw AND LEGAL INsTITUTIONs IN ASLANEcoNoMic DEVELOPMENT 1960-1995 (Ka-

tharina Pistor & Philip A. Wellons eds., 1999).
110. Prime Minister Mahatir has been the Prime Minister of Malaysia for eleven years. His power and
authority over the country was demonstrated during the Asian financial crisis when he made the decision to
terminate the outflow of foreign currency from Malaysia despite opposition from outsiders.
111. All legislation that passes through the National People's Congress or its standing committee must be
approved by the Communist Party Politburo beforehand.
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Recently there have been changes among the leaders who had ruled their countries for
a long period of time: Indonesia ousted Suharto;" 2 Lee Kuan Yew resigned as the Prime
Minister of Singapore;"' and in Taiwan the Kuonmintang lost the presidency to the Democratic Party Chen Shui Bian." 4 Japan's elitist administrative bureaucracy, who has had
strong influence since the postwar period, has been restructured."' The recently appointed
Prime Minister Koizumi and his cabinet members further have aggravated the pride of the
elitist bureaucrats by interfering in personnel decisions, which had been their sacred
6
ground.
In effect, there has been a traditional tendency in East Asia to favor State-governed
economic decisions, although the region appears to be shifting towards market-based
decisions."'T
Until the recent Asian financial crisis, the legal system in East Asia was primarily an
instrument to implement policies in areas that were politically decided. This fits with the
transnational legal process theory. For example, Malaysia implemented capital controls in
the aftermath of the financial crisis in September 1998. Given the perceived contagion effect
of the crisis, the Malaysian Prime Minister decided to impose capital controls by replacing
restrictions on the remittance of short-term portfolio investment profits with an exit tax.
Despite this controversial measure, many in the region and in IFIs have come to understand
and respect the Malaysian measure in hindsight."I While the Malaysian legal system is not
based on an exemplary democracy, it can be flexible in a crisis situation. It should be emphasized that while the Malaysian decision proved to be effective in the specific context, in
general, the Malaysian legal system is criticized for its pervasive nepotism and cronyism."9
As to the procedural dimension, the existence of recourse to meaningful and fair administrative processes, and to judicial review would be indicators of the willingness of a government to accept scrutiny and to overrule unlawful decisions. Recognition of administrative due process and judicial review is a further sign that the government is confident as to

112. Suharto was the Indonesian president for over thirty years, but was ousted during the Asian crisis.
113. Senior Minister Lee Kuan Yew was the Prime Minister of Singapore for over thirty years operating a
highly centralized authority. He was well known internationally for censoring articles in international journals
criticizing his dictatorial ruling.
114. Taiwan elected Chen Shui Bian, who is pro-independence, for president in 2000, outvoting the Kuonmintang, which had been in power since 1949.
115. As a result of the banking crisis of the 1990s, Japan enacted the Cbyuou Sbyosbyou tou kaikaku kibon
bou [Basic Law on Reform of the Central Government Administration], Law No. 103 of 1998 (Japan), which
weakens the discretion of the administrative branch of the government, reforming the ministries so as to
enhance transparency and cost effective operations.
116. The Foreign Minister, Tanaka, has interfered in personnel decisions in relation to a recent scandal of
the Ministry squandering confidential funds for personal use. She is at "war" with the bureaucrats, some senior
bureaucrats being uncooperative to her. This has interrupted high profile meetings of the Foreign Minister.

117. The crisis countries that received IMF lending all pledged to move towards a more market-based
financial system.

118. The IMF agreed that the capital controls were effective in containing capital outflow while being
skeptical of adopting capital controls as a general approach to capital outflow. Alira Ariyoshi et al., Country

Experiences with the Use and Liberalizationof CapitalControls, Appendix 3 (IMF Occasional Paper No. 190, May

2000).
119. Judicial decisions have been unfair on many occasions. See, e.g., Ross Cranston, Credit,Security and Debt

Recovery: Law's Role in Reform in Asia and the Paci*, 39 ST. Louis U. L.J. 759, 785-87(1995).
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the integrity of its procedures. Only when a government is confident as to its procedures,
will it allow itself to be subject to scrutiny.
Although administrative due process and judicial review are not totally unknown in East
Asia, they are not well developed for challenging state decisions. Excessive and discretionbased administrative rulemaking continues to impede the effectiveness of judicial supervision over administrative acts. 120 Common-law based countries such as India and Malaysia,
however, do have a relatively strong infrastructure for administrative and judicial review.'
Further, increased participation of non-state foreign actors in economic development in
the region might substantially affect the role of administrative and judicial review and might
supply critical impetus to the upgrading of the administrative and judicial bureaucratic
branches in the region.'
1. MercantilistPragmatism
The policies of the East Asian states are driven largely by those that achieve economic
growth (i.e., a form of mercantilist pragmatism).' 23 Although most of the countries in the
region achieved independence in the 1950s, poverty remained acute and governments had
to take practical measures, focusing on means to earn foreign currency. In fact, some view
the nature and primary role of the modem state in Asia as a mean to achieve economic
growth. 12 4 This has been described by Posner as the entrepreneurial system in which "favorable legislation is sold to the industries that value it most."' 2 '
The Region's biggest ethnic group is the Chinese diaspora, who are renown historically
for their entrepreneurial skills, a type of mercantilists. 2 6 Chinese do not have a strong
political presence in countries such as Malaysia and Indonesia, but they have sufficient
economic clout to gain favorable regulations. To retain wealth that the Chinese businesses
bring to their countries, governments often make concessions to the Chinese business communities. This was strongly felt in Indonesia in the aftermath of the recent Asian financial
crisis, when mass riots were held against the Chinese minority, opposing their economic
127
strength.
The capture theory proposed by Posner describes the process of interest groups becoming involved in the formation of public policy, and eventually dominating it with the industries' interest. 2 " China is not likely to belong to this category, given its communist
ideology. Yet each country is concerned strongly with its economic welfare and is willing
to concede to obligations not favorable in the long term. For example, the recent IMF
structural adjustment programs in Indonesia, Korea, and Thailand, arguably were damaging

120. See Pistor & Wellons, supra note 109, at 259.
121. See id.
122. See id. at 7-12. As the East Asian economies achieved economic growth, the proportion of foreign
investment increased, inducing higher demand for limited liability and secured transactions.
123. See WORLD BANK, THE EAST ASIAN MIRACLE: EcoNoMIc GROWTH AND PUBLIC POLICY (1993).
124. See SUSAN STRANGE, THE RETREAT OF THE STATE: THE DIFFUSION OF POWER IN THE WORLD ECONOMY
6(1996).
125. Richard A. Posner, Theories ofEconomic Regulation, 5 BELLJ. EcoN. &MAN. Sci. 335, 346 (1974).
126. The Chinese are the largest ethnic group in Singapore, and control a substantial part of the economy
in Indonesia, Malaysia, and Thailand.
127. See Yokoi-Arai, supra note 103.
128. SeePosner,supranote 125, at 341.
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to the domestic industry but governments accepted them to regain the confidence of foreign
investors.
Another facet of the mercantilist approach is its "apoliticalness" in international relations.
An example of this in the East Asian region is the establishment of various regional institutions (discussed below) that are mainly concerned with economic cooperation and not
directly with political issues. In this context, it could be noted that although ASEAN was
established out of security concerns in the South East Asian area, it has evolved into an
economic-oriented institution.2 9
2. Lack of "Identified Effect"
The IMF structural adjustment programs adopted as to recent financial crisis countries
commonly require certain levels of capital injections with respect to the domestic banking
institutions, the closure of non-viable financial institutions, and the reform of the judiciary.
The IMF not only has wanted to achieve these quantitative goals, but it also sought a
qualitative infrastructure improvement in the financial sector. While the "letter of intents"
(LOI) exchanged between the IMF and the crisis countries mention specific numerical
targets, these LOIs envision a higher and broader degree of economic and financial sector
reforms by the crisis countries. 3 °
The lack of effective enforcement of financial regulations has been endemic throughout
Asia. While the legislations and regulations of prudential regulations may be adequately
written into the books, the financial system is most often not adequately safe and sound
because the relevant laws and regulations have not been implemented, monitored, and
enforced effectively.' As such, what can the IFIs and foreign investors expect realistically
from these prudential regulations?
The IFIs and foreign investors appear to require the crisis countries' financial regulatory
infrastructure to have similar effects to those gained in advanced economies. This is what
might be called "identified effect," where there is a certain effect expected from the financial
regulation based on the effect identified in advanced economies. However, for example,
formally introducing the Basle capital adequacy ratios and supervisory standards' into the
books may well not be sufficient33 To be effective and sustainable, these standards often
have to be modified so as to be viable under local conditions, including, where required,

129. See ASEAN, Historyand Evolution ofASEAN, available at http://www.aseansec.org.
130. For example, the IMF states in its Article IV Consultation on Indonesia that "uneven program implementation and increasing political uncertainty have made this progress slow and uneven ... [tlhese areas,
together with the achievement by Indonesia's banking system of international prudential standards, remain the
core outstanding tasks for sustaining the recovery" implying that mere achievement of capital adequacy ratio
is not sufficient for financial restructuring. Indonesia has been phasing in the adoption of 8 percent capital
adequacy ratio, which it is achieving according to the program. INTERNATIONAL MONETARY FUND, IMF CoNCLUDES ARTICLE IV CONSULTATION WITH INDONESIA, Public Information Notice No. 00/82, Sept. 25, 2000.
131. See JosEPH NORTON, EMERGING MARKETS AND FINANCIAL SECTOR REFORM (2000).

132. Capital adequacy ratios and supervisory standards that are recommended by the Basle Committee are
found in the BASLE COMMITrEE ON BANKING SUPERVISION, CORE PRINCIPLES FOR EFFECTIVE BANKING SUPERVISION (Sept. 1997), at http://www.bis.org/pub/bcbs30a.htm; see also Mamiko Yokoi, FinancialCrises: Early

Warning System and Institutional Mecbanism-The Japanese Case in Comparative Perspective, 2(3) J. OFBANKING
REG. 30 (2000).

133. Unless the capital adequacy ratio and supervisory method is moderated into a method appropriate to
the local banking sector with realistic expectations of implementation, the effectiveness of such standards would
be impaired.
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expanded requirements, strengthened safeguards, adequate monitoring, and meaningful
penalties for non-compliance. The identified effect is reached when the supervisory and
regulatory practices have been fine-tuned so as to take into consideration local political
4
and social considerations.1
The overall objective is to create an environment where financial institutions behave and
respond to regulations in a similar manner to financial institutions in a sophisticated market
economy. For example, this is evidenced from the fact that crisis countries' supervisors are
being trained by those from advanced countries, especially the U.S. Federal Reserve Board
and Federal Deposit Insurance Corporation, with supervisors often drawing upon the
American experience of its domestic banking problems in 1929 and in the 1980s.1"
Recognition of the identified effect enables domestic supervisors to set the standard they
are expected to achieve. However, whether the identified effect is in line with their vision
of financial stability is questionable. The sophistication required is that of an advanced
market economy, which encompasses liberalist notions that not all Asian economies embrace. Achieving the identified effect will require an internal statement condition,'36 requiring the law to be socially incorporated. However, the mercantilist pragmatism of East
Asian states might enable the identified effect to be reached before the internal statement
7
condition is achieved."
3. Satellite actors-The legalsystem "in play" with localconsiderations
From a mercantilist context and with the lack of identified effect in East Asian countries,
Asian regulators might be viewed as free riding on the reputation of international regulatory
standards. In order to attract foreign capital, Asian countries enthusiastically have been
embracing international financial regulatory standards such as the Basle Capital Accord and
Core Principles, and IOSCO principles. 3 ' However, the lack of identified effect creates a
situation where the standards are often mere fagades for presenting the image of safety for
investment. One might call such states "satellite actors" in that they do not take part in the
negotiation of financial regulation standards, nor do they enthusiastically promote the standards. Nevertheless, they adopt the regulatory standards to create the image of a safe investment environment. In effect, they free ride on the brand of these standards, while not
necessarily implementing their core ideas.3 9 Those involved in the negotiation and pro-

134. The moderation that takes place may be one that phases in the capital adequacy ratio and supervisory
standard, or more adjustment so as to suit the local business practice.
135. The Asian financial crisis was compared to the U.S. depression in 1929 and S&L crisis, for example,
in the WORLD BANK, GLOBAL ECONOMIC PROSPEcrs: 1998/9 73-127 (1998); see aiso GERRY OLSON, BANs SN
DsTRaasS: LESSONS FROM THE AMERICAN EXPERIENCE OF THE 1980s (2000).

136. See Part IVsupra. "Internal statement" condition is when a person expresses laws with an attitude of
"shared acceptance," such as "It is the law that..." there is an underlying recognition of the law and its effects.
137. If the identified effect condition is reached before the "internal statement" condition is reached, it will

indicate that the financial regulation has been applied for the convenience of market players to attract foreign
investment, while the objective of the regulation is not embraced.
138. For example, while the adoption of the Basle principles inAsia is progressing, the compliance remains
an issue. BASLE COMMIEE ON BANIUNG SUPERvsioN, REPORT ON INTERNATIONAL DEVELOPMENTs IN BANKING
SUPERvISioN, BIS REPORT No. 11, Oct. 1998, at 143-47.
139. While many countries have adopted the Basle principles, they are not necessarily rigorously enforced
due to the high threshold for an emerging economy and the low compliance rate of the regulations. This
reflects an acceptance of principles because otherwise they would not be able to attract foreign investment or
finance in the international financial market.
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motion of the standards are primary actors, while those who free ride are satellite actors.' 4 0
The satellite actors are not interested in developing the standards, but merely accept them
as a tool of survival within the network.
B.

INSTITUTIONALIZATION

East Asia does not have a large number of regional institutions. The Asian Development
Bank (ADB) is the only formal institution with a large number of Member States and legal
entities. ADB is the only institution vested with the capacity to enter into treaties and to
establish its own by-laws.141
Here, ADB, APEC (Asia-Pacific Economic Cooperation), ASEAN (Association of South
East Asian Nations) and EMEAP (Executives' Meeting of East Asian and Pacific Central
Banks) will be discussed, given the momentum that they have gained in terms of annual
summit meetings, economic significance, and membership. Further, discussion of a possible
"regional stability fund" will also be mentioned. There have been other groups such as the
East Asian Economic Caucas 142 or East Asian Economic Grouping 43 (these are the same
concepts proposed by Malaysia's Prime Minister Mahatir).
Considering the form of institutionalization in East Asia that has taken place is an important starting point when contemplating a regional institution. There may be an institution that with reformed mandate or objectives may be the appropriate institution to
undertake financial regulation. There is also the issue of membership of institutions. Depending on the members the institution encompasses, the approach towards regulatory
issues would differ as well. Further, the formality of the institution would strongly affect
the law-based nature of the institution. With the adoption of an establishing treaty, the
status of the institution becomes more stable and permanent.
Unfortunately, the institutionalization in East Asia does not provide a great foundation
for regional financial regulation. Their mandate is either not refined sufficiently to support
a technical organization, or their mandate is too wide for such a specific institution. Further,
there is not an institution with membership specific enough among key Asian countries.
1. Asian Development Bank (ADB)
In the post WVII era, Japan had been proposing the establishment of a regional development bank in Asia, but it was not until 1966 that it was able to gain the approval of the
United States who would supply the capital for its establishment. '44 The Asian Development
Bank (ADB) was founded in 1966 to promote social and economic progress of the Asian
and Pacific region. Its membership is currently fifty-nine, including sixteen extra-regional
members who provide capital to the ADB.
140. An analogy might be drawn to television networks: each country has main national networks and
regional networks. The regional networks have a smaller budget and audience, lacking resources to produce
high quality productions. Therefore, they buy television programs from the main networks whose programs
have better quality and reputation. Regional networks can "free ride" on the marketing and production of main
networks.
141. The ADB is established by the Agreement Establishing the Asian Development Bank, Aug. 22, 1966,
and the By-Laws of the Asian Development Bank, available at http://www.adb.org.
142. Richard Higgot & Richard Stubbs, Competing Conceptions of Economic Regionalism: APEC Versus EAEC
in the East Asia Pacific, 2(3) REv. OFINT'L POL. EcoN. 516-35 (1995).
143. See Linda Low, The East Asian Economic Grouping, 4(4) PAc. REv. 375-82 (1991).
144. See 8 BASIc DOcuMEssTs OFAsuAN REGIONAL ORGANIZATIONS 8 (M. Haas ed., 1980).
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The Japanese government traditionally has had a strong hold of the institution by dispatching ex-finance minister bureaucrats as the president of ADB throughout its history
and having one of the highest shareholdings.14s
The core functions of ADB are (i) to extend loans and equity investments for economic
and social developments of its developing member countries (DMC), (ii) to provide technical assistance for the preparation and execution of development projects and programs
and for advisory services, (iii) to promote and facilitate investment of public and private
capital for development purposes, and (iv) to respond to requests for assistance in coordinating development policies and plans of its DMCs.
The operation consists of lending, equity investment, and technical assistance. ADB can
make, participate in, or guarantee loans to its DMCs, their governments, or any of their
agencies, public or private enterprises operating within the DMC, as well as international
or regional entities concerned with development in the region.
The ADB has been involved in legal technical assistance through its Law and Policy
Reform section and Private Sector Development section. As with other IFIs, especially since
the Asian crisis, the focus of ADB has been shifting to institution building to support a
more predictable, transparent, and accountable legal system. Previously, legal reform work
was an important component of the loan agreement consisting of law and policy reforms.
Currently, the emphasis is shifting to greater implementation and enforcement through
legal institution building. The strong emphasis of ADB on poverty reduction has resulted
in many stand-alone legal technical assistance projects focused on the relationship between
poverty and legal rights.
It has been active in seeking regional-initiatives including the "Regional Stability
Fund." 14 If any regional stability fund were to be established in Asia, the role of ADB
will probably be put in question, which is probably why it has been active in involving
itself in such discussion. With the formality that ABD has nurtured over the years, it is
probably the best foundation for a regional institution, with the financial resource and
expertise available. However, the diverse membership may inhibit its role as a financial
regulator, since some of the members simply are not prepared to accept any advanced
financial regulation.
2. APEC (Asia-PaficEconomic Cooperation)
APEC was established in 1989 as part of an Australian and United States effort to become
involved in economic policies in the Asian Region. 147 It has evolved as a result of various
ministerial meetings and commencement of summit meetings since 1992.14s On one hand,
APEC has been a tool to promote the neo-liberal ideals, i.e., to liberalize the Asian markets, 149 while on another hand this has contributed to the limitation of its development.
Some Asian countries have resentment towards the economic liberalization led by North
American States and have expressed this by absence at the summit meetings.5 0
145. The United States and Japan have the highest shareholding of ADB at 15.9 percent each.
146. See Part IV.B.5 supra.
147. Its founding members are Australia, Canada, Japan, New Zealand, Korea, Japan, and ASEAN founding
members. It has subsequently expanded its membership based on the membership formula of "economies"
rather than "countries," including China, Taiwan, Hong Kong, Mexico, Chile, and Papua New Guinea.
148. YosHI KoDAmA, ASIA PACIFIC ECONOMIC INTEGRATION AND THE GATT/WTO REGIME (2000).
149. See Higgot & Stubbs, supra note 142, at 518-19.
150. Malaysia's Prime Minister Mahatir did not attend the APEC meeting in September 1999, and although
this was due to urgent domestic matters, he talked to the press a few days before the APEC meeting, and his
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APEC entails both benefits and difficulties by virtue of its wide-ranging membership
including the United States, Canada, Australia, and several Latin American countries. The
three Western countries have been the driving force of APEC and have also led the institution towards their own goals. The problem involved in this method is perhaps best exhibited by the Asian financial crisis. While liberalization was achieved, safeguards necessary
for a liberal economy were not established, revealing the vulnerability of the crisis countries.
Perhaps APEC has focused excessively on the liberalization aspect and not on the flip side
of it (i.e., prudential safeguards). APEC might be better supported if it were to place more
emphasis on the balancing of competition.
Since the Asian financial crisis, the Finance Ministers Process has introduced various
"collaborative initiatives" to develop regional financial and capital markets, and support
freer and stable capital flows in Asia-Pacific.s' This resulted in the Report ofAPEC Finance
and Central Bank Deputies on Strengthening International Financial Architecture, which
eludes prudential regulation on financial institutions; transparency and disclosure standards;
capital flows; enhancing supervision and deepening financial markets; improving crisis management; outreach; and strengthening social safety nets. I 2
3. ASFAN (Associationof Soutb East Asian Nations)
ASEAN was created in 1967 by the Bangkok Declaration in response to the military
confrontations that continued among the South East Asian countries."' Its initial objective
was to promote economic, social, and cultural development of the region through cooperative programs, safeguard political and economic stability of the region against big power
rivalry, and serve as a forum for resolution of intra-regional differences.11 The region had
been confronting political difficulty in this period where border disputes were erupting
between many of the countries.
It has become the main vehicle for East Asia to influence the outside world. Its nonintervention policy among members has been the bonding principle as well as the main
obstacle to its institutional evolvement. ASEAN discusses issues beneficial to its members
but avoids issues that could discredit any member. As a result, it has accomplished expansion,
but has been prevented from contemplating any real resolution concerning politically controversial matters such as crisis management, civil liberties, environmental protection, or
separatist movements. I"
In the financial sector, ASEAN's first move has been to sign a swap agreement between
member central banks and monetary authorities in 1977. They have since been renewing
the agreement, the latest being in July 1998.

not attending left him powerless to help Asia. See Mahatirnot attending APEC summit in NZ, Bus. TIMES
(Malaysia), Sept. 4, 1999; see also APEC Powerless to Help Asia, says Mahatir,Bus. TIMES (Malaysia), Sept. 7,
1999.
151. APEC, Finance Ministers Process, availalek at http://www.apecsec.org.sg/fora/acivity/finance.
minister..process/finance.processjupd.htnl (last modified May 9, 2001).
152. APEC, REPORT OF APEC FINANCE AND CENrAL BANKDEPtrrIEs ON STRENGTHENING INTERNATIONAL
FINANcIAL ARCHITECTURE, available at http://www.apecsec.org.sg/for a/activity.group/reportjfinmin.html

(Sept. 8, 1999).
153. Founding member are Brunei, Indonesia, Malaysia, the Philippines, Singapore, and Thailand.
154. ASEAN, History and Evolution of ASEAN, available at http://www.aseansec.org.
155. ASEAN failed to act on the occasions such as the Asian financial crisis, the independence of East Timor,
or the forest fires that inflicted South-East Asia in 1998.
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In 1997, the Finance Ministers signed the Ministerial Understanding on ASEAN Cooperation in Finance, which calls upon members cooperation in the field of banking and
finance, financial and capital markets, custom matters, insurance matters, taxation and
public finance, and any other area of finance as may be agreed upon by the ASEAN Finance
Ministers. 116
At the inception of the Asian financial crisis in 1997, ASEAN was reluctant to
assist fellow members in confronting their allegedly mistaken decisions. However, ASEAN
since has been making a concerted effort to appeal its concern to international financial
institutions.
One development in the monetary field of ASEAN is perhaps the Bilateral Payments
Arrangement (BPA) proposed by the Special Task Force of ASEAN Central Banks.'57 This
was proposed to reduce the dependency on the U.S. dollar as a result of the crisis. Intraregional trade settlement would be conducted by local currencies to save foreign currencies
for trade with the United States and Europe.
In the wake of the crisis, ASEAN has taken opportunities to lobby international support
for their economies and relaxing of IMF conditionality.5 s An Informal ASEAN Senior
Finance and Central Banks Deputies Meeting was held in November 1997 with and agreed
on the New Framework for Enhanced Asian Regional Cooperation (the so-called Manila
Framework). The implementation of this framework was confirmed by the Finance Ministers on the following day, December 1, 1997, in their Joint Ministerial Statement, Special
ASEAN Finance Ministers Meeting. The Manila Framework consists of the following implementation: enhance regional surveillance; enhance economic and technical cooperation;
support measures to strengthen the IMF's capacity to respond to financial crises; and support measures that would supplement the IMF's resources.5 9 Regional surveillance was
proposed so that members can monitor each other through peer pressure, rather than IFIs,
such as IMF monitoring the implementation of reform measures. Surveillance initially was
to be placed in the ADB and taken over by the ASEAN Secretariat in due course. 60
Perhaps, if ASEAN had contemplated collective measures against speculators, be it foreign exchange intervention or capital controls, at the outset of the crisis, its message would
have been clearer to the outsider world. However, ASEAN missed the opportunity to be
161
viewed as a unified group determined to fight speculative financial motives.
The membership of ASEAN has expanded to include Cambodia, Laos, Myanmar, and
Vietnam. However, these countries lack a democratic government and a readiness to carry

156. ASEAN, Ministerial Understanding on ASEAN Cooperation in Finance, art. 3, available at http:l/
www.aseansec.org (Mar. 1, 1997).
157. See Regional Cooperation in the ASEAN, Joint Press Statement: The Second ASEAN Finance Ministers Meeting (Feb. 28, 1998).
158. See ASEAN, Statement by the ASEAN Finance Ministers and the Finance Ministers of Australia, China,
Hong Kong SAR China, Japan, Korea, and the United States (Kuala Lumpur, Dec. 2, 1997), see also ASEAN
Joint Press Statement: The Second ASEAN Finance Ministers Meeting (Jakarta, Feb. 28, 1998), at Call for
International Support for ASEAN.
159. ASEANJoint Ministerial Statement Special ASEAN Finance Ministers Meeting Dec. 1, 1997, 5.
160. See Regional Cooperation in the ASEAN, supra note 157, 6.
161. While core members such as Indonesia and Thailand desperately sought IMF financial assistance,
Malaysia was strongly opposed to seeking IMF assistance. This created an impression that there was a lack of
determination among the Southeast countries to combat speculators. This led to the contagious effect of the
financial crisis from one country to another in the region.
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out broad market-oriented economic reform. For ASEAN, these countries are members
who would not desire intervention, but who favor the present ASEAN status quo principles.62
There have been proposals for creating a free trade zone with Japan, Korea, and China.
This is a positive step for ASEAN since a free trade zone would require certain liberalization
measures and would have consequential practical influence on its policies. It even might
open dialogue for collaborative policies between "ASEAN plus Three" (China, Japan, and
Korea) countries. The non-intervention policy of ASEAN cannot continue to exist when
of domestic policy are becoming blurred with the changing concept of
the boundaries
163
sovereignty.
4. EMEAP (Executives' Meeting of East Asian and Pacific Central Banks)
EMEAP was created in 1990 to promote central bank cooperation in the Asian Pacific
Region. 164 It is a cooperative organization of central banks and monetary authorities in the
East Asian and Pacific region to promote the exchange of information. The Bank of Japan
led its establishment when it was seeking a forum to discuss policy issues with Asian-Pacific
central banks. The meetings were confidential and informal until 1996, when the group
decided to elevate the meetings to the Governor level.
EMEAP consists of eleven members and has not accepted any additional members since
its inception. 6 ' The supreme authority lies with the Governors' Meeting, which meets
annually. Governors decide on the basic policies and direction of the working groups.
Themes discussed at their meetings have been focused so as to capture the policy issues in
166
the region.
The biannual Deputies' Meeting has been the primary forum of the group since its
establishment. Deputies coordinate the activities of the working groups and select topics
or issues to be discussed by the governors or working groups. The Deputies' Meeting
ensures that continuity is maintained in the operation of EMEAP and attempts to cope
with any emergencies.
At the first Governors' meeting in 1996, EMEAP formed working groups to study policy
issues, which are of concern to central banks in the region. Reform of the group was timely
in a sense that most of the members were influenced by the crisis in 1997, the central banks
had a forum to discuss these issues, and Japan played the role of intermediary with the
international organizations and G10 central banks. Nevertheless, the issues discussed in the
group have tended to be taken over by the respective finance ministers at crucial moments
when financing is necessary.
As a result of an increased need for dialogue in times of massive capital flows, EMEAP

162. See Press Statement by Chairman, Fourth ASEAN Informal Summit (Nov. 25, 2000) (discussing establishment of working party of ASEAN+ 3 free trade zone), available at http://www.aseansec.org/summit/
infs4cps.htm.
163. See Part V.C supra.
164. Members of EMEAP are Australia, China, Hong Kong, Indonesia, Japan, Korea, Malaysia, New Zealand, the Philippines, Singapore, and Thailand.
165. Members are Reserve Bank of Australia, People's Bank of China, Hong Kong Monetary Authority,
Bank Indonesia, Bank ofJapan, Bank of Korea, Bank Negara Malaysia, Reserve Bank of New Zealand, Bangko
Sentral ng Pilipinas, Monetary Authority of Singapore, and Bank of Thailand.
166. Themes have been means of strengthening central bank cooperation to enhance financial stability and
market development in the region, asset prices and impact on monetary policy and relationship between international investment and financial stability. Available at http://www.emeap.org:8084/.
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created three working parties167 in 1996 with a view to practical collaboration. As a result
of the work of the working groups, the Basle Committee now recognizes EMEAP as the
regional banking supervisory group alongside SEANZA. 16 8 EMEAP has made progress in
matters of concern to central banks such as repurchase agreements for U.S. treasury bills
and Japanese government bonds (JGB),169 and the establishment of a confidential communication network that can be used to coordinate foreign exchange intervention.
However, the influence of EMEAP has been limited due to the secrecy of the meetings.
Further, it lacks institutional commitment and influence on the supervisory methodology
of one another. This was most evident during the Asian crisis when it failed to act as
a group.
5. South East Asia, New Zealand and Australia Forum of Banking Supervision (SEANZA)
SEANZA, Central Banks of South East Asia, New Zealand, and Australia, was formed
in October of 1956 under the proposal of Governor Coombs of the Reserve Bank of Australia. The international community was cognizant of the lack of personnel in Asian central
banks, which inhibited the provision of aid to them after WWII. Thus, SEANZA was
formed to provide training of senior staff through intensive courses on specific problems
and issues to central banks. 7 0 Since 1957, SEANZA has held biennial courses for senior
officials in the region, and has rotated the location of the course.
There are three prime functions of SEANZA. (i) provision of biennial central bank training course, (ii) forum for central bank governors, and (iii) forum for banking supervisors.
The training course and governors meeting is held alternatively each year by a rotating
secretariat among members, while the banking supervisory forum operates separately due
to difference of purpose.
There are currently nineteen members from central bank/monetary authorities."' The
contents of training courses are published by the rotating interim secretariat. On even years,
the training course is held together with a governors' forum held to inspire the trainees on
various matters discussed throughout the course. On odd years, the Council of Governors
is held to discuss managerial issues of SEANZA. The Council of Governors is the decisionmaking body of SEANZA.
SEANZA was the only regional banking supervisory group recognized by the Basle Committee on Banking Supervision until the EMEAP was recognized as well in 1996. In
November 1984, SEANZA held its first Banking Supervisors meeting. Japan, as a member

167. The working groups were central bank reserves, banking supervision, and financial market structures.
168. See Part I.V.B.5 supra for an explanation of SEANZA.
169. The repurchase agreements are agreements between central banks (in this case bilateral) that one central
bank will provide either dollar or yen (depending on the security involved) with the collateral of treasury bills
or Japanese government bonds 0GB). After a predetermined period, the holder of the collateral will sell back
the collateral on a predetermined basis.
170. See BAsic DocuMErrs OF ASIAN REOioNAL ORGANIZATONs, supra note 144, at 168.

171. Members of SEANZA are Reserve Bank of Australia, Reserve Bank of New Zealand, Reserve Bank of
India, State Bank of Pakistan, Central Bank of Sri Lanka, Bank of Japan, Bangko Central ng Pilipinas, Bank
Negara Malaysia, Bank of Thailand, Bank Markazi Jomhouri, Islami Iran, Bank of Korea, Bank Indonesia,
Monetary Authority of Singapore, Bank restra Nepal, Bangladesh Bank, Bank of Papua New Guinea, People's
Bank of China, Hong Kong Monetary Authority, and Bank of Mongolia.
172. See NoRToN, supra note 16, at 231; seealso http://www.bis.org/about/prof-gh.htm for information on
other regional banking supervisory groups.
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of the Basle Committee, has functioned as an intermediary between SEANZA and the Basle
Committee.'72
SEANZA is not the realistic group to promote substantial cooperation due to its diverse
and large membership, difference in development stages of its members, and limited functions. 1" It has mainly focused on training of central bankers, and not on policy discussion.
There is also no permanent secretariat to support such a fimction.
6. Proposalfor a "Regional Stability Fund"
74
The idea of a regional stability fiud has been floated since the Asian financial crisis.
For example, one Japanese Finance Ministry was enthusiastic to establish an Asian Monetary
Fund to support the Asian crisis countries."' The range of proposals has varied significantly,
but the common theme is to create a fund that is exclusive to Asia, while maintaining the
decision making within Asia. This reflects a strong suspicion towards the decision making
of the major IFIs, which are dominated by the United States. Some have gone so far as to
6
propose an Asian monetary union or common currency."1
However, the United States did not support the idea, claiming that funds were likely to
be loaned on lax terms that could be damaging in the long-term."' The idea of the Fund
was replaced by a Japanese fund, the New Miyazawa Plan, offering a total of thirty billion
dollars in credit guarantees to help Asian countries."'
It is likely that the U.S. opposition towards an Asian monetary fund was not only based
on its perception of laxer conditionality of funds, but also on the political consequences of
being excluded from the decision-making process. On other occasions, the U.S. Treasury
has been critical of economic cooperation in areas where it cannot exert influence and
cannot produce practical results to its liking.Y

173. SEANZA comprises of countries that are economic and financially as diverse asJapan and Nepal. While
part of the group has a sophisticated financial market (e.g., Hong Kong, Singapore, and Japan), some of the
members still depend on a primarily agriculture economy (e.g., Nepal and Mongol).
174. The proposal for an Asian Stability Fund was made as early as the end of 1997. While some advocates
also went as far as proposing an Asian monetary union, as the Chief Executive of Hong Kong Monetary
Authority, Joseph Yam, most were based on a regional monetary fund that would supplement the IMF.
175. Former Finance Minister Miyazawa sought to establish such a fund for Asia.
176. HK bank chief arguesfor Asian monerary union, FIN. TIMS, Jan. 6, 1999. An Asian common currency
was discussed at the ASEAN summit meeting as a possible option in the future, although not included in the
ASEAN,Yoint Statement on East
Asia Co-operationfor the Third InformalSummit Meeting(Nov. 28, 1999). Former
president Joseph Estrada reportedly said "If we preserve and work harder, maybe we will fulfill an even loftier
dream ... (o]ne East Asian currency..." East Asian nations reach accords on further co-operation, FIN. TIMEs,
Nov. 29, 1999.
177. SeeJapan seeks Asian monetatyfund, FIN. TIMEs, Dec. 16, 1998.
178. The New Miyazawa Initiative was extended to Indonesia, Korea, Malaysia, Philippines, and Thailand
for a total amount of $21 billion dollars as of February 2000. Available at http://www.mof.go.jp/english/if/
ele042.htm.
179. The United States was opposed to the repurchase agreement of U.S. treasury bills between EMEAP
members because the currency provided would be U.S. dollars and would influence their money supply. The
United States has been eager to join the EMEAP due to its influential and close membership, but has been
rejected throughout. Thus, it is likely that the United States intended to use the repurchase agreement case to
negotiate its membership. Also, the U.S. dollars lent for the repurchase agreement would be from the foreign
exchange reserve of the member central bank and thus not under the control of the United States. As a matter
of courtesy, it is likely that the U.S. Treasury would be notified if the amount of U.S. dollars lent were
substantial and likely to affect the U.S. economy. However, the repurchase itself does not invoke the notification.
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The idea of an Asian regional stability fund continues to be discussed. For example, the
ADB has been involved in contemplating its institutional aspect. 80 Japan has established a
Finance Ministerial Advisory Group to discuss the establishment of an Asian monetary fund,
which would prevent financial crises. 8' Whether such a fund actually will be established
depends on the economic climate, leadership, and legitimacy discussed in the following
section. There is great scope for such a fund, and the lack of institutionalization further
supports the need for financial policy dialogue among the Asian countries.
C.

EAST AsIAN LEGAL ORDER AND INSTITUTIONALIZATION

When analyzing the East Asian legal order and institutionalization, the suitability of the
transnational legal process for the discussion becomes increasingly clear. Not only decisionmaking, but also lawmaking in East Asia is influenced by discretionary policy decisions.
This is reflected in the allocative dimension, where legal rules allocate economic resources,
which in Asia is usually the state. The policy is first politically decided and then the means
to achieve this are applied.
This was the basis for the strong economic performance that many Asian countries displayed. They possess a mercantilist pragmatism that drives the policy makers to adopt
policies that are beneficial to the economic growth of the country. As a whole, the country
supports this policy and as a result works together, while sacrificing individual opinions for
the improvement of the overall welfare. The industry is also part of this process, with
policies implemented in favor of their development.
This in turn, led to the lack of identified effect in financial regulations. While international standards such as the Basle Core Principles were adopted, their true effect was not
sought by the policy makers, only the image that their application would convey. This was
for the benefit of the finance industry and the country's ability to finance on the international markets. International standards are not yet truly embraced in many East Asian countries, as low compliance to financial regulations have proved.
To use the characteristic of the Asian legal system and overcome the shortcomings of it,
it is useful to contemplate financial regulation in terms of the international regimes. The
formation of an international regime would enable countries to be drawn into dialogue,
and decisions made in an international regime would be respected by Asian leaders, who
would not allow a "loss of face" to occur.
But when the institutions in Asia are investigated, it becomes clear that the present institutionalization is insufficient to support policy dialogue on regional financial regulation.
The institution that does have the potential is the ADB, but its diversity of membership
may inhibit the development of financial regulatory aspects within. Other institutions such
as APEC, ASEAN, EMEAP, or SEANZA also are not suitable, due to the informality of
these institutions.
The desire within Asia to establish a regional financial regulatory institution does seem
to exist. Because of the many proposals made for the Asian monetary fund. The appropriate
level of jurisdiction and securing of financial resources is the crucial issue.

180. ASIAN

DEVELOPMENT BANK INSTITUTE, REGIONAL ARRANGEMENTS FOR STRENGTHENING FINANCIAL AR-

CHITECTURE IN ASIA, Executive Summary Series, No. S 19/00, 2000, available at http://www.adbi.org/archive/

arch es.htm.
181. FinanceMinisy discussesAsian monetaryfundproposal,YOMIURI
NEws, Jan. 17, 2000.
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V. The Possibility of Financial Regulatory Evolution in East Asia A Possible Supplemental Regional Framework
The fundamentals of a financial system in East Asia are not considerably different from
those of the United States or European Union. Quoting Coase again, the market is an
intricate system of rules and regulations.I82 For a market to function effectively, appropriate
legal and institutional structures need to be in place. The fundamental bases of a wellfunctioning market appears to be substantially similar everywhere. 83
However, as a result of historical, political, and social factors, the outlook of the East
Asian Region differs from other regions. For instance, there is a lack of meaningful regional
integration as opposed to EU, NAFTA, or MERCOSUR's direction s4 There is no customs
union or free trade area, 8 no regional commercial dispute settlement system, nor is there
a treaty-based establishment of formal institutions other than ADB in Asia. This, in part,
may be a result of the relatively late independence of the majority of countries, and territorial disputes yet to be resolved. Further, most of the East Asian countries only have
achieved significant economic growth in the past decade.
Why would institutionalization and a law-based approach be useful steps to promote the
safety and soundness of financial systems in Asia? To answer this question, one might first
explore the rationale for a regional institution. This would include political and social
considerations as well as legal ones. Then using the international liberalist theory, one might
consider the legal implications of a regional institution. Moreover, the rationale for a financial regulatory institution might be analyzed. Finally, the possibility of regional integration from an institution-building basis might be investigated. In this context, the objective and functions of such a regional institution are discussed.
A.

RATIONALE FOR A REGIONAL INSTITUTION

There is growing literature exploring the economic rationale for regionalism in Asia,
mainly concentrating on trade, production, and optimal currency bloc analyses.186 There is
87
also political science literature concerned with the security issues of the Region. In gen-

182. R.H. COASE, THE FIRM, THE MARKET, ANDTHE LAW 9 (1988).
183. Financial markets develop as the fundamental legal infrastructure is developed, ensuring the certainty
of contracts, and respect for market-based decisions. The three financial centers, New York, London, and
Tokyo, all have the basic legal infrastructure that does not fundamentally differ although details such as reporting requirements may differ. The practice of financial trading is not drastically different, which is why
traders can cover for their colleagues in different jurisdictions while he/she is on leave.
184. MERCOSUR has been especially enthusiastic in proceeding with regional integration, proposing to
draft a Masstricht Treaty like treaty and considering a single currency. See Jorge Guira, MERCOSUR: The
Emergence of a Working System of Dispute Resolution, 6 NAFTA: L. &Bus. REv. Am. 255 (2000); see also 'Little
Maastricht'urgedfor Mertosur,FIN. TIMES, Nov. 10, 1999.
185. See Part V.D infra.
186. Junichi Goto & Koichi Hamada, Economic PreconditionsforAsianRegionalIntegration,in MACROECONOMIC
EXCHANGE RATES, AND CAPITAL FLOWS 359, 385 (Takatoshi Ito & Anne 0 Krueger eds.,
LINKAGES: SAVINGS,
1994); see also Jeffrey A. Frankel, Is a Yen Bloc Forming in PacificAsia?, in FINANCE AND THE INTERNATIONAL
ECONOMY: THE AMEX BANK REVIEW PRIZE ESSAYS 4-20 (Robert O'Brein ed., 1991); see also Jeffrey A. Frankel,

Is Japan Creatinga Yen Bloc in East Asia and the Pacific?, in

REGIONALISM AND RIVALRY:JAPAN AND THE UNITED
STATES IN PACIFIC ASIA 53, 85 (effery A Frankel & Miles Kahler eds., 1993).
187. David P. Rapkin, Leadership and Cooperative Institutions in the Asia-Pacific, in PACIFIC COOPERATION:
BUILDING ECONOMIC AND SECURITY REGIMES IN THE ASIAN-PACIFIC RIM 98-129 (AndrewMack &John Ravenhill
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eral, contrary to conventional wisdom, there is a significant amount of interdependence
among Asian economies.188 Intraregional trade or foreign exchange activities may not be
sufficiently developed to form a "yen bloc," 89 but a viable regional institution need not be
that ambitious. 90 A viable regional institution could have functions respecting financial
supervision, development of early warning systems, and management of emergency funds
with limited infringements on traditional national sovereignty. Any appearance of supranational legislation, to the extent that it practically existed, could be kept in line with the
current diffusion of sovereignty contemplated below.
The current international financial architecture is a result of "cut and paste" ad hoc
responses to the recent financial crisis situations. 191 There was a comprehensive, systematic
development of their architecture when the Bretton Woods (i.e., IMF, World Bank, and
General Agreement on Tariffs and Trade) institutions were established in the post-WWII
era. 192 This was the period where the war experience had led many to become idealists
rejecting international relations as a zero-sum game. 93 Proponents believed that cooperative actions and institutions could produce positive results in international relations. In
hindsight, these institutions that John Maynard Keynes'"' and Harry Dexter White' 9 proposed and developed, although far from perfect, proved to'be insightful of the international
economy.- However, the lack of effective responses to ongoing developments has been
one of the main reasons that the international financial architecture has not retained its
cooperative edge and has not met its financial stability purposes. 197
eds., 1994); Jeffly A. Frieden, Domestic Politics and Regional Cooperation: The United States, Japan, and Pacific
Money and Finance, in REGIONALISM AND RIVALRY, supra note 186, at 423-44.
188. See Goto & Hamada, supra note 186, at 359-85.
189. See Frankel, Is a Yen Bloc Forming in Pacific Asia?, supra note 186, at 4-20; see also Frankel, Is Japan
Creatinga Yen Bloc in East Asia and the Pacific?,supra note 186, at 53-85.
190. While seeking some form of monetary integration, there are options such as harmonization of rules,
linking payment systems, and linking exchange rates as a midway.
191. The IMF was not established to tackle financial crisis, but has evolved in response to financial crises.
The Financial Stability Forum was established as a result of the Asian financial crisis for exchange of information. Neither institutions carry respectively sufficient jurisdiction or financial resources to address crisis
situations.
192. The establishment of the three sister institutions (excluding GATT which was only recently institutionalized as the WTO) was agreed during the Bretton Woods meeting in New Hampshire on July 22, 1944.
Thus, to be exact, it was agreed during the last year of WWII, which the founders Keynes and White thought
necessary to avoid another war.
193. A zero sum game is when the outcome of the conflict results in a "win" for one and a "lose" for the
other without intermediate results.
194. SeeJOHN MAYNARD KEYES, Proposalsfor an InternationalCurrency (or Clearing) Union, inJoHN MAYNARD
KEYNES, 25 THE COLLECTED WarnINGS oFJOHN MAYNARD KEYNES, AcTIVITIES 1940-1944, SHAPING THE POSTWAR WOELD: THE CLEARING UNION 1-40 (Donald Moggridge ed., 1980).
195. See Harry Dexter White, PreliminaryDraft Outline of a Proposalfir an InternationalStabilizationFundof
the United and Associated Nations, in 3 THE INTERNATIONAL MONETARY FuND 1945-1965, TwarrY YEAss OF
INTERNATIONAL MONETARY CO-OPERLATION, DOCuMENrrS 3-36 (Keith Horsefield ed., 1969).
196. The IMF and World Bank still operate on the same principles adopted at the time of their establishment, though the IMF's Articles of Agreement have been amended after the collapse of the par-value system.
The two institutions were not as effective as they presently are in the immediate post-war period. The Marshall
Plan and European Payments Union produced much more effective mechanisms for recovery of the European
countries. See HAROLD JAMES, INTERNATIONAL MONETARY COOPERATION SINCE BRETrON WOODS 83 (1996).
However, the independence of former colonies created great demand for its functions.
197. For example, as early as 1964, Robert Triffin, one of the earliest advocates of international monetary

reform, wrote on the unsustainability of the gold standard.

ROBERT TRIFFIN, THE EvOLtrrION OF THE INTER-
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The par value monetary system broke down in 1971191 giving way to the current floating
rate system (used by a majority of countries except for EMU countries and other countries
that have opted for a different currency arrangement in agreement with the IME Additionally, the Euro "floats" against the U.S. dollar and other major currencies). This was a
result of insufficient flexibility of the system to adapt to changing situations and the U.S.
monetary expansion associated with the Vietnam War effort. There was also an element of
incompatible national policy stances within the system. 99 In response, the IMF established
the Interim Committee on the International Monetary System (Interim Committee) in
1974 to consider the evolution of the IMF. Initially, the Committee of Twenty or the ad
hoc Committee of the Board of Governors on Reform of the International Monetary System and Related Issues was formed to discuss the reform of the international monetary
system in 1972. However, the discussion within this group was halted due to the oil shock
of 1971. The oil shock transformed the nature of the discussion to the world's balance of
payments problems. In January 1974, the reform discussion held by the Committee of
Twenty was halted, and replaced by the Interim Committee that eventually conceded that
the establishment of a new parity structure was practically impossible.?° This led members
to accept a floating exchange rate system as a principle of conduct.
As a result of the first economic summit that was held in Rambouillet on November 1517, 1975, a new exchange rate agreement was reached. The agreement was that article IV
of the IMF's Articles of Agreement would be worded to permit a range of exchange rate
systems. This was the basis of the Second Amendment of the IMF Articles.
The Second Amendment was accepted by ninety-seven members (83.97 percent of voting
power) by April of 1976. It overhauled the Fund's Articles of Agreements permitting free
floating of currencies and established the General Agreement to Borrow (GAB) for countries facing balance of payment problems. Article IV was revised to reflect this new nature
of the international economy.20' In section 1, the obligation of IMF members "to assure
orderly exchange arrangements and to promote a stable system of exchange rates" was
adopted, and section 4, in practice, indefinitely postponed the re-adoption of par values.0 2
Partially as a result of the Asian financial crisis and partially because of the need to reform
the international monetary system, the Interim Committee was reformed in September
1999 into the International Monetary and Financial Committee.0 The International Monetary and Financial Committee is a decision-making council for the major strategic orientations of the world economy. It provides ministerial guidance to the Executive Board
and advises and reports to the Board of Governors on issues regarding the management

NATIONAL

MONETARY SYSTEM: HISTORICAL REAPPRAISAL AND FUTURE PERSPECTIVES
(Int'l

Fin. Section, Dep't of

Econ., Princeton Univ., Princeton Studies in Int'l Fin. No. 12, 1964).
198. The initial primary function of the IMF was to ensure the gold parity exchange rate. See Gold, supra
note 16, at 176.

199. See TRIFFIN, supra note 197, at 205.
200. Id. at 259.
201. INTERNATIONAL MONETARY FUND, ARTICLES OF AGREEMENT OFTHE INTERNATIONAL MONETARY FUsND,
art. 4 (1976).
202. Id.
203. INTERNATIONAL MONETARY FUND, RESOLUTION No. 54-9 INTERNATIONAL MONETARY AND FINANCIAL
COMMITTEE OF THE BOARD oF GOVERNORS,

in IMF,

SUMMARY PROCEEDINGS OF THE FIFTY-FoURTH ANNUAL

MEETING OFTHE BOARD OFGOVERNORS 260-63 (Sept. 28-30, 1999).
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and adaptation of the international monetary and financial system.2M4 This new Committee
will advise and report to the Board of Governors of the IMF with respect to the following
functions of the Board of Governors: supervising the management and adaptation of the
international monetary and financial system, including the continuing operation of the
adjustment process, and in this connection reviewing developments in global liquidity and
the transfer of real resources to developing countries; considering proposals by the Executive Board to amend the Articles of Agreement; and dealing with sudden disturbances that
might threaten the system. 0 The members of the Committee reflect the composition of
the Executive Board in that each country that appoints and each group that elects an Executive Director appoints a member to the Committee. This reflects a change from the
long standstill in the evolution of the international financial architecture with regard to the
IMF's role, and also indicates that meaningful change and adjustments are only starting to
take place. Since the termination of the par value system in 1971, the international financial
system has not been able to make a concerted decision on its structure. This was best
reflected in the breakdown of discussion on a new par value system in 1973.
Despite the globalizing economy, continuous financial crises, and the establishment of
various forums to address these issues, significant change is only now slowly taking place
in the "international financial architecture."210 What appears to be needed is closer surveillance,20 7 with legitimate power to act when deemed necessary, and more substantial
sharing of information in distressed situations. Financial crisis occurs not only from the late
detection of distress, but also from late action against it.
A regional financial stability/regulatory institution would be beneficial because it would
be able to take advantage of geographical proximity and cultural understanding of the East
Asian Region. National regulators do not always have the objectivity or political will to
conduct adequate supervision and to penalize non-compliant parties. International bodies
may not have sufficient access to local particulars necessary to conduct adequate supervision.
204. See Michel Camdessus, Remarks by the Managing Director of the International Monetary Fund at the
Council on Foreign Relations, An Agenda for the IMF at the start of the 21st Century (Feb. 1, 2000), at
http:www.imf.org/extemal/np/speeches/2000/020100.htm.
205. INTERNATIONAL MONETARY FUND, ANNUAL REPORT 2000: MAKING THE GLOBAL ECONOMY WORK

FoR

ALL 48 (2001).
206. Various proposals on the reform of the international financial architecture have been floated. INTERNATIONAL FIN. INST. ADVIsORY COMM., REPORT OF THE

INT'L FIN.

INST. ADvIsORY COMM.

(2000), at http://

phantom-x.gsia.cmu.edutIfACfUSWelcome.html; Lawrence H. Summers, U.S. Dep't Treasury, A New
Framework for Multilateral Development Policy (Mar. 20, 1999), at http://www.ustreas.gov/press/releases/
ps477.htn; Allan H. Meltzer, Fed. Reserve Bank of Chicago, What's Wrong with the IMF? What Would be
Better? (Oct. 10, 1998), at http://www.aei.org/sp/spmeltzer.htm; see also Camdessus,supra note 204; ZannyM.
Beddoes, Survey: Global Finance Time for a Redesign, ECONOMIST, Jan. 30, 1999, at 53; see also Alan Greenspan,
U.S. Fed. Reserve Bd., Testimony before the Committee on Banking and Financial Services, U.S. House of
Representatives, Efforts to improve the architecture of the international financial system, (May 20, 1999),
available at http://www.federalreservegov/boardocs/testimony/1999/19990520.htm; see also Martin Feldstein,

Refocusing the IMF, FOREIGN

AFF.,

Mar./Apr. 1998, at 20-33; see also INSTITUTE OF INT'L FINANCE, REPORT OF
(Jan. 1999), availabeat http://www.iif.com;

THE WORKING GROUP ON FINANCIAL CRISES IN EMERGING MARKETS

see also G7 K6LN FINANCE MINISTERS' MEETING, REPORT OF G7 FINANCE MINISTERS TO THE KOLN ECON.
SUMMIT (June 18, 2000), at http://www.mof.go.jp/english/if/if003.htn; see also G7 OKINAWA FINANCE MINISTERS' MEETING, ACTION AGMNST ABUSE OF THE GLOBAL FINANCIAL SYSTEM (July 21, 2000), at http://

www.mofa.go.jp/policy/economy/summitt/2000/document/action.html; see also G7 GENOA SUMMIT, G7 STATEMENT (July 20, 2001), at bttp://lww.kontei.go.jp/foreign/koizumispeech/20001/O72Og7seimeie.htmL

207. Surveillance is a core function of the IMF, as well as a wide range of other international organizations
such as OECD, EU, and regional institutions.
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A regional institution might have the advantage of being a "midway" between national
regulators and international bodies. Such an institutional approach could factor in local
specifics and could be able to propose how international standards could be applied so as
to produce the identified effect within the region.
A suitable regional institution might also ease the tension of applying regulations that
are politically difficult to adapt. For instance, the "two-level game theory" in diplomacy 0
could help explain how the Basle Capital Accord was agreed upon despite initial views that
it would be politically difficult to adopt. 09 In effect, in the case of a regional institution,
negotiators could use regional peer pressure to enable domestic policy changes on the basis
that the regional institution is more knowledgeable of financial regulations. Further,
achievements through cooperation are more likely to be greater than when cooperation
does not take place.2Ia

Moreover, cooperative formulation of financial regulations is likely to prevent "the race
to the bottom" in financial regulations and to encourage application of new international
standard.2" The reward for mutual cooperation is usually greater because the future payoff
is greater." In a sector where exclusion from the game is unthinkable," 3 cooperation is
always the best option. Further, to facilitate cooperation in the long run, the establishment
4
of an umbrella institution would be beneficial.'
A regional institution also could be used to encourage the enforcement of international
regulatory standards by more effective involvement in the process of its formulation. Cooperation emerges out of the possibility that people might meet again." 5 If a situation where
individuals might meet again is created, they will have a higher stake in the future and
1' 6
evolution of cooperation will occur (i.e., the creation of a "club" environment).
In the Cold War period of the 1950s-1980s, East Asia was largely cut off from its traditional markets in China. With this situation, investing in comprehensive regional economic cooperation appeared to be neither rational nor beneficial in East Asia." 7 However,
with the movement of China into the world economic community (e.g., recent accession
of China into the WTO), this argument no longer holds true. Until recently, the initiative
to commence an East Asian regional financial forum was not strong due to the lack of
leadership, and existing bilateral relationships with the United States allowed many East
Asian countries to gain trade and economic concessions without regional collaboration.
208. Negotiators will only accept concessions that are likely to promote their position domestically (first

level) as well as internationally (second level). Robert D. Putnam, Diplonnacy and domesticpolitics: the logic of twolevelgames, 42(3) INT'L ORG. 427-60 (1988).
209. Kapstein explains that the Basle Capital Accord was not "simply coerced," and that it is even possible
that some central bankers welcomed the opportunity to be coerced because they desired stronger capital standards, but felt that they could not be seen to be voluntarily agreeing to them. See Kapstein, supra note 63, at
282, citing the experience of the Basle capital adequacy ratio agreement.
210. This is proved through the "zero-sum game" when cooperation always results in a positive outcome.
211. The "race to the bottom" was one of the primary reasons why the Basle Committee was established.
212. ROBERT AXELROD, THE EvoLUTION OF COOPERTION 6-12 (1984).
213. If the situation is considered in a zero sum game where you win or lose, the losing situation will require
an exit from the game. It is not possible to exit from the international financial system for any state whether
resourceful or not.
214. Robert Axelrod & Robert 0. Keohane, Achieving CooperationunderAnarchy: Strategies andInstitutions,
37(1) WORLD PoLTIcs 250 (1985).
215. See AXELROD, supra note 212, at 12.
216. Id. at 20.
217. See Kahler, supra note 104, at 20.
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The experience of colonialism and imperialism made Asian countries reluctant to seek
strong ties with advanced nations, and Japan was especially not favored in this context.
There still remains skepticism towards Japan, but there is increasing sympathy towards an
Asian regime with Japan's core involvement to enhance its economic feasibility.2
Financial stability is now considered a global public good,2 19 and there appears growing
support for this concept the East Asia Region.220 For financial stability, it is desirable to use
the most efficient and equitable vehicle. Given the identified effect that is required for
financial regulations, a regional institution might be more able to design a regulatory framework adapted to the local features.
B.

CREATION OF THE "ZONE OF

LAW"

IN EAST AsIA

As mentioned above, the neofunctionalist considers that a spillover of law-based reforms
led to increased political integration in Europe.221 For example, it may be argued that the
European Court of Justice has quietly transformed the Treaty of Rome into a constitution
of Europe, finding the legal foundation of an integrated Europe, politically and economically.222 Also, the innovative use of EU directives provides great impetus to this approach.
A directive of the EU "shall be binding, as to the result to be achieved, upon each Member
State to which it is to address, but shall leave to the national authorities the choice of form
'
It has provided great flexibility to the EU to legislate certain codes while
and methods."223
applying the principle of subsidiarity for the actual implementation. The European Court
22 4
ofJustice also has recognized directives to have a direct effect on individuals of the EU,
sustaining the effect of the directives throughout the EU.
Further, through its directive, it has the ability to affect the lawmaking of not only the
EU region, but also Wider Europe through the application of Acquis Communautaire.The
European integration experience demonstrates new function(s) that law might play in international relations.
International liberalists consider liberal states as operating in a zone of law in which
domestic courts regulate transnational relations under domestic law. Courtswill apply domestic law according to general principles of mutual respect (i.e., comity).225 The courts of
liberal states engage in a dialogue to solve conflict of interest disputes.
Liberalists argue that non-liberalists states operate in a zone of politics in which domestic
courts do not play a role in resolving transnational disputes and allow themselves to be,
guided by the political branches of the government. The poor civil liberties record in Asian

218. Asian countries are enthusiastic of creating an Asian Monetary Fund, which will be based on "Asian
values." This was displayed in the participation ofJapan, Korea, and China in the swap agreement of ASEAN
enabling ASEAN countries to borrow from these countries in times of emergencies. The ASEAN swap agreement was until then exclusive to ASEAN countries. Asian currencies:Swapping notes, EcONoMIST, May 13, 2000.

See also Part IV.B.6 supra on discussion for a regional financial stability fund.
219. See Part V.B supra.
220. Lisa D. Cook &Jeffrey Sachs, Regional Public Goods in InternationalAssistance,in GLOBAL PUBLIC GooDs:
INTERNATIONAL COOPERATION IN THE 21ST CENTURY 436-49 (Inge Kaul et al. eds., 1999).
221. See Burley & Mattli, supra note 43, at 41-76.
222. See CRAIG &DE BRCA, supra note 10, at 163.
223. Consolidated Version of the Treaty Establishing the European Community, Feb. 17, 1992, art. 249,
para. 3, reprintedin 37 I.L.M. 56 (1998).
224. Case 41/74, Van Duyn v. Home Office, 1974 ECR 1337, [1975] 1 CMLR 1.
225. See Burley, supra note 33, at 1907.
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countries would make it difficult to label the region as one of liberal states. 226 A zone of law
is not prevalent in East Asia, but neofunctionalist theories provide the possibility that a lawbased institution can create a zone of law and can enhance the integration of the region. A
regional institution dedicated to democratic procedures could enforce this approach if it
enjoys a high expertise in the area in which it operates. A regional regime can help this
process with its function of developing new norms.227
A regional institution also would have the capability of promoting existing rules and of
creating new regional rules. Rules could be tailored to produce the identified effect. States
in the region would no longer be satellite actors, but would become primary actors, which
would transmit and domestically formulate the international rules susceptible to induce
greater compliance.
If a certain level of institutionalization is reached, then spillover to other areas might
occur. The level of institutionalization necessary for this dynamism could be measured by
legal parameters used to evaluate the degree of legal integration in Europe.228 Given the
inherent conservatism of law, any legal rule will be effective only when it incorporates the
local legal culture.229 On the other hand, when this stage is reached, a community of law
would be established within the region.
The international regime theory also helps understand the importance ofcommunicative
dynamism within a regime.230 This influences the behavior of component units within the
regime, gravitating it towards centralized decision-making and controlled behavior towards
that end. As many international forums have demonstrated, the dialogue aspects of institutions can strongly influence its bonding in a club environment.23 1 This is perhaps the first
step towards any meaningful international cooperative activity.
C.

THE LEGITIMACY OF FINANCIAL REGULATIONS IMPOSED BY NON-DoMESTIC REGULATORS "DIFFUSED SOVEREIGNTY"

Finance is an industry said to be able to evolve quickly due to the lack of physical presence
required for its service. As discussed above,232 the present international financial architecture
is not sufficient to prevent or manage financial crises. Prevention and management of a
financial crisis requires a mix of asset specificity. The notion of asset specificity means the
degree to which an asset can be redeployed to alternative uses and by alternative users
without sacrifice of productive value. 33 Financial regulations are technical, requiring legal
("hnd economical knowledge. The production of financial regulations requires a high level
of human specificity evident in the prescriptive nature of the regulation. In contrast, the
operation of the financial industry itself is not that diversified among different jurisdictions.
226. See Part lI.A.4 supra for a definition of liberal states.
227. John G. Ruggie, InternationalRegimes, Transactionsand Change; Embedded Liberalism in the PostwarEconomic Order, 36(2) INTr'L ORG. 379-415 (1982).
228. The process can be gradual, from intergovernmental bodies to supranational decision-making as well
as from incorporation of rules domestically to direct effect. Renaud Dehousse & Joseph H.H. Weiler, The
Legal Dimension, in THE DYNAMICS OF EUROPEAN INTEGRATION 249 (William Wallace ed., Royal Institute of

International Affairs 1990).
229. RONALD DWORKIN, LAw's EMPIRE 87-113 (Hart ed., 1986).

230. See Kratochwil & Ruggie, supra note 45, at 768.
231. This is the point raised by the international regime theory, which states that when there is a chance of
meeting a counterpart again, greater effort would be made to cooperate.
232. See Part Ill supra.
233. OLIVER E. WILLIAMSON, THE MECHANISMS OF GOVERNANCE 59 (1996).
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While there is a need for constant revision of financial regulations, the model and substance
234
of regulations that are developed often can be applied widely with local modifications.
The task of formulating financial regulations does not necessarily rest on the national
regulator. It should be carried out by those who have the expertise and resources. Today,
some consider the market to be determining many crucial regulatory-related issues and the
power of the state to be diffused to other governmental, intergovernmental, and nongovernmental institutions and associations.235 However, the market is not the optimal rulemaker in any legal sense. It is driven by the price mechanism, excluding social considerations
such as consumer and investor protection. Further, it is unable to measure excessive risk,
23 6

which causes a financial crisis.

The question of who is the appropriate financial regulator is related to the question of
who is the provider of the global public good. As alluded to above, financial stability is
today considered a global public good and its preservation in the interest of the international
community.2 "7 Considering the contagion effect that financial crisis can have,238 the externalities of a crisis are great, affecting ordinary depositors, small value investors and others
within a society (e.g., tax payers and employees). Nevertheless, the "collective action" problem in the international system and cross-border activity of market participants often render
the national regulator, by itself, incapable of providing this public good.239 Further, the
national system may be criticized for its lack of distributive justice: the speed of capital
mobility is seen as incapacitating national regulators from providing an equitable distribution of public goods.214
There is clearly a need for a change in the current regulatory paradigm, and this is related
to the diffusion of sovereignty taking place globally. Corporates, NGOs, and individuals
are increasingly becoming empowered as actors of international law. The most prominent
example is the growing application of public comments to assess domestic and international
regulations.2 41 The role of the sovereign is shifting, transferring parts of the law-making
functions internationally.
There are many instances where this supranational centralization can be witnessed. Most
countries appear to prefer multilateral institutions rather than bilateral diplomacy for trade,
though some countries (e.g., the current U.S. regime) appear ambivalent. Simultaneously,
the amount of official development aid is decreasing, being replaced by international bank
lending.24 2 The concept of sovereignty that John Austin advocated, namely the command
of law accompanied by a threat of sanction,2 43 is no longer applicable in the modern age.
234. This is evident from the Coase theorem, which states the basic element of the market is an intricate
system of rules and regulations. See COASE, supra note 182.
235. See STRANGE, supra note 124, at 4.
236. A core element of a financial crisis is the excessive risks or excessive economic activity that place in the
economy. For a more detailed discussion on the process of a financial crisis, see Yokoi, supra note 132, at 30.
237. See Charles Wyplosz, InternationalFinancialInstability, in GLOBAL PUBLiC GOODS: , supra note 220, at
152-89.
238. See Yokoi, supra note 132.
239. Philip G. Cerny, Globalizationand tbe changinglogic of collective action, 49(4) INT'L ORe. 609-11 (1995).
240. Ethan B. Kapstein, DistributiveJusticeAs an InternationalPublicGood: A HistoricalPerspective,in GLOBAL
PUBLic GooDs, supra note 220, at 88-115.
241. The Basle Committee invites comments on its proposals of changes to the Basle Accord. As a national
example, the Japanese Financial Supervisory Agency invites comments on new regulatory proposals.
242. Despite the various regional trade arrangements, trade talks are held within the limits of permitted by
WTO. See OECD DEVELOPMENT ASSiSTANCE COMMIT-TEE, Table 1. Total Net Resource Flows from DAC
Member Countries and Multilateral Agencies to Aid Recipients, available at http://www.oecd.org/dac/htm/.
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Today, law can be internationally enforced by NATO or a U.N. Peace Keeping Force. In
an age where sovereignty is no longer the sole domain of the state, it is possible to assume
that states are not the sole source of legal authority.244 Further, there exists an international
level of authority to which even the sovereignty of states may at times be subordinated to
such authority? 41 As Thomas Franck plainly states, there are "many instances of national
2
sovereignty being overridden by international law and international or regional regimes." "
The notion of sovereignty is not the subject of this study, but it suffices to mention that
what was traditionally regarded as falling within the sole discretion of the sovereign is today
in a state of flux. Although nothing necessarily dictates that the legal authority of financial
regulations, such as oversight and surveillance should be placed in the hands of regional
regulators, there is no overt obstacle to it. With regard to financial regulations, transferring
a part of sovereign functions to a regional authority should be evaluated in the context of
determining the legitimacy in international law. Franck advocates the complex and mature
system of international law based on the emerging ground of international legitimacy. For
international law to be effective, it needs to be legitimate, and this must in turn be determined by its distributive justice and procedural fairness.247
The distributive justice, which is the substance of the law, can be achieved by the incorporation of Kapstein's "consensual knowledge. '248 Consensual knowledge is defined as "a

body of beliefs ...that is widely accepted by the relevant actors, irrespective of the absolute
or final 'truth' of these beliefs, 2 49 and represents accumulated expertise and knowledge in
financial regulation. Procedural fairness would be essential to secure the legitimacy of
regional rules in order to ensure that the decision-making process can incorporate consensual knowledge.
D. REGIONAL INTEGRATION-A COMMUNrrY?
The establishment of a regional financial stability/regulatory institution in East Asia
would require the existence of a community within this Region to facilitate and to support
its operation. This means that a loose form of an international regime 5 ° with converging
expectations towards a common value is essential.
243. Austin explains a command as "If you express or intimate a wish that I shall do or forebear from some
act, and if you will visit me with an evil case I comply not with your wish, the expression or intimation of your
wish is a command," concluding that a law is a command backed with a threatened sanction issuing from a
political superior. See KELLY, supra note 40, at 314.
244. OPPENslEIM'S INTERNATIONAL LAW: VOL. 1 PEACE 125 (Sir Robert Jennings & Sir Arthur Watts eds.,
Longman, 1996, 9th ed.). Here, it is stated that:
[slovereignty as supreme legal power and authority is inapplicable to the position of states within the
international community: no state has supreme legal power and authority over other states in general,
nor are states generally subservient to the legal power and authority of other states... [a] number of
states in their constitutions have made express provision for limitations on their national sovereign
powers in the interests of international cooperation.
245. As Hart explains, the notion of sovereignty has been associated with the state itself, but this no longer
holds true. A sovereign is no more than independent, and subject to negatives such as the following; a sovereign
state is one not subject to certain types of control and its sovereignty is that area of conduct in which it is
autonomous. See HART, supra note 106, at 223.
246. THOMAS M. FRANCK, FAIRNESS IN INTERNATIONAL LAW AND INSTITUTIONs 3 (1995).
247. Id. at 7-9.
248. See Kapstein, supra note 75, at 331-32.
249. Robert L. Rothstein, Consensual Knowledge and InternationalCollaboration:Some Lessonsfrom the Commodity Negotiations, 38 INT'L ORG. 733, 736 (1984).
250. See Part Il.B.2 snpra.
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East Asia is an ethnically, linguistically, religiously, politically, and economically diverse
region. Compared to other regions, East Asia lacks the converging sense of regional interests and the concomitant drive for regional integration. Whereas most other regions have
established a customs union or free trade area, there is none in Asia yet. There is no regional
human rights charter comparable to those of other regions, and except for ADB, there is
no formal regional institution. Other regions have set their specific regional goals 2" and
have agreed on common interests to pursue.
The thread that connects East Asia is the pragmatism of each country to attain its own
economic welfare. Generally, East Asian countries do not embrace ideology strongly. For
example, China is a communist state, but it recently has taken pragmatic measures to incorporate a variety of market mechanisms.252 East Asians are pragmatic by nature but have
the flexibility to adapt to changing circumstances. East Asian society is characterized by an
embedded pragmatic sense as it shrewdly formulates and moderates policies to attract foreign investment and economic development. Policies at the core of sovereignty, such as
defense, foreign affairs, monetary and fiscal policies, would be the most difficult areas in
which to cooperate. 2" However, setting, implementing, and monitoring common financial
regulations on a regional basis could significantly influence efforts to achieve common
values while not inhibiting sovereignty greatly.
As mentioned above, many authors have written on East Asian regionalism and the possibility of Asian integration in the form of an optimal currency region,25 4 regional trading
blocs,255 institutionalization, 5 6 political leadership, 2" and conditions for regional integration.215 Whatever form integration takes, the goal should be to sustain pragmatism in
decision-making and to attain and sustain economic development.
A legitimate regional decision-making method for financial regulation appears desirable
for the East Asian community, and legal orientation can serve as the "nexus" for the community to develop. The initial stage of this community will depend on its consensus making,
which is the ability to make decisions that are agreed to by all members. This "rule of
consensus" has been a norm for most East Asian countries.25 9 To thrive in the long term,

251. In Europe, there is the EU, in Latin America, there is MERCOSUR, in North America, there is
NAFTA, and in Africa, there is the Organization of African Unity.
252. The Chinese Communist Party has modified their economic policies so as to embrace markets as well.
This decision was made by the Central Committee of the Communist Party in November 1993. See Zongling
Shen & Jianbo Lou, The Contemporary Socialist Market Economy and the Law of the People'sRepublic of China, in
FINANCIAL REGULATION IN THE GREATER CHINA AREA: MAINLAND CHINA, T~AwAN, AND HONG KONG SAR
(JosephJ. Norton et al. eds., 2000).
253. See Dehousse & Weiler, supra note 228, at 252.
254. See Frankel, supra note 186; see also Benjamin J. Cohen, The PoliticalEconomy ofCurrencyRegions, in THE
POLITICAL ECONOMY OF REGIONALISM 50 (Edward D. Mansfield & Helen V. Milner eds., 1997).
255. Robert Z. Lawrence, Emerging Regional Arrangements: Building Blocks or Stumbling Blocks? in FINANCE
AND THE INTERNATIONAL ECONOMY 5, 23 (Richard O'Brien ed., 1991)
256. Joseph M. Grieco, Systemic Sources of Variation in Regional Institutionalizationin Western Europe, East
Asia, and the Americas, in THE POLITICAL ECONOMY OF REGIONALISM, supra note 254, at 164-87.
257. See Frieden, supra note 187, at 423-44; see also Rapkin, supra note 187, at 98-129.
258. Harold Dichter, Legal Implications of an Asia-Pacific Economic Grouping, 16 U. PA. J. INT'L Bus. L. 99
(1995); see Goto & Hamada, supra note 186.
259. This is especially explicit among ASEAN countries where non-intervention of domestic policy is one
of its core principles. For further discussion, see Part I.V.B.3 supra.
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however, East Asian societies must be able to adopt new principles to further integrate. In
either case, this would be attainable only where there is legitimacy and procedural fairness
in its decisions, and there is support from the legal orientation of the overarching institution.
There are many arguments against the establishment of a regional institution to supervise
financial activities and to formulate financial regulations. Redundancy of international organizations is one counterargument, and opposition to an international institution imposing
financial regulations based on national sovereignty is another. The redundancy of international organizations is not necessarily felt from the number of institutions. Rather, it is
felt from their inefficiency. Many international organizations and agencies seem obsolete
because of their bureaucratic inefficiency, mismanagement, and corruption. 2 ° This is not a
new criticism towards public institutions, as all public institutions, international and national, are subject to criticism due to the difficulty in measuring their achievements relative
to their objectives. However, this argument does not reject the raisond'tre of an institution.
Instead, it reinforces the need for institutions to be structured to be more accountable.
The foregoing analysis of the rationale for establishing a regional institution for financial
regulation can be summarized as follows: A regional institution can control the implementation of financial regulations so as to obtain the identified effect. International law and
international relations theories suggest that if the regional institution is established through
a legitimate process, it would not only provide safety and soundness to the financial system,
but it would also enable East Asia to become more legally-oriented.
Further, in response to the alleged interference with traditional sovereignty of nations,
it should be recognized that in the modern age, sovereignty is not the monopoly of the
national domain. Judge Alvarez of the International Court of Justice recognized this and
stated, "[w]e can no longer regard sovereignty as an absolute and individual right of every
State, as used to be done under the old law founded on the individualist regime, according
to which States were only bound by the rules which they had accepted."2 61This is especially
true in the area of monetary sovereignty 62 Furthermore, to assume that sovereignty will
be preserved within the national domain is perhaps unrealistic.
The IMF's Articles of Agreement recognized monetary sovereignty in the Second
Amendment.216 At the same time, the IMF Articles of Agreement is the main limitation on

260. According to a former employee of the U.N. High Commission for Human Rights, there is a high
degree of corruption in all sections of the U.N. This was one reason that led her to leave the organization
recently. Whether for these reasons or not, the accountability of international organizations is an issue widely
discussed among policy makers. As a result, most IFIs have set up independent internal evaluation offices. IMF
set up its Independent Evaluation Office in spring of 2000. The World Bank also has an Inspection Panel that
evaluates various aspects of its operations.
261. Corfu Channel (U.K. v. Alb.), 1949 I.CJ. 4, at 43 (Apr. 9).
262. The case of EMU and other currency arrangements, such as dollarization and currency board systems
are examples of this notion.
263. See Second Amendment of Articles of Agreement of the Int'l Monetary Fund, signedApr. 30, 1976, art.
4, § 3(b), 29 U.S.T. 2203, stating that the IMF's principles " ... shall respect the domestic social and political
policies of members, and in applying these principles the Fund shall pay due regard to the circumstances of
members" (emphasis added). This was included as a result of the Second Amendment, which abolished the
previously more assertive approach of the Articles of Agreement on monetary sovereignty in order to maintain
the par value system. INTERNATIONAL MONETARY FUND, ARTICLES OF AGREEMENT OF THE INTERNATIONAL MONETARY FuND (April 1993). See Tullio Treves, Monetary Sovereignty Today, in INTERNATIONAL MONETARY LAW,
supra note 3, at 114.
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monetary sovereignty in the international scene.'M Members essentially agreed to limit their
2 65
monetary sovereignty for the good of the overall international monetary system.
More recently, the changing nature of international law has been captured by the increasing use of "soft law" as a process to accommodate evolutionary stages of the international legal process in relation to the changing nature of sovereignty.2 66 Examples, such
as the EU, present instances where the direction of legislation is determined within a regional sphere.
E.

LINKING EAST

ASIA THROUGH

FINAcIA REGULATION

Through the analysis of the East Asian legal order and institutionalization, it becomes
clear that the present structure is insufficient to cope with any large-scale financial sector
problem in terms of structure, financial resources, or determination. Then what structure
would support the need of the region and the comprising individual countries?
Law is an important foundation for any market to operate well. But law cannot operate
separately from the society it is based in. It needs to be viewed in the context of what society
desires. 67 Allott states, "[f]aw carries a society's idea of its own future from the past into
the future.26 East Asian regional financial regulation should also be considered in this
context.
The present structure of East Asian legal order is best analyzed using the transnational
legal process. It is a society that uses law to determine the political decisions that are predetermined. The future of the regional financial community lies with the creation of a zone
of law in which limited supranational legislation takes place. For this purpose, the international regime theory proposed a strong means of achieving this end while the functionalist
and international liberalist theories provided an ideal to aspire to.
There is a strong desire in Asia to establish a regional institution with the abilities to take
control of monetary stability. This desire gives rise to the possibility of creating an institution that takes over certain aspects of sovereignty from the state. Further, there is a
growing economic and financial market, China, which is opening its markets to the outside
world. This also provides a reason for the region to desire greater integration than is currently achieved.
The change in the nature of sovereignty is another factor that provides the need to shift
some of the law-making functions to an extra-territorial body, especially with regard to
financial regulation. In an era when sovereignty is no longer the sole domain of the nation,

264. See Second Amendment of Articles of Agreement of the International Monetary Fund, supra note 261,
art. 4, § 1, stating that members must limit certain areas of their economic, financial and exchange rate policies
in order to facilitate exchange rate stability.
265. As a result of agreements with the IMF, countries affected by the Asian financial crisis have gone further
and prescribed to labor reform (Korea) and social safety nets (Indonesia).
266. Wolfgang H. Reinicke & Jan Martin Witte, Interdependence, Glbalization,and Sovereignty: The Role of
Non-BindingInternationalLegalAccords, inCoMMITrMENT ANDCOMPLlANCE 76 (Dinah Shelton ed., 2000). Here,
the external element of sovereignty is undermined by the globalization of corporate activities.
267. Philip Allott, The True Function of Law in the International Community, 5 INoD.J. GLOBAL LEGALSTUD.
391 (1998).
268. Id. at 399.
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what justifies international lawmaking is legitimacy and fairness. Financial regulation is a
strong candidate for opening up the path for greater participation in the law-making process, since players in the international financial markets usually trade in multiple jurisdictions. The process of agreeing on the Basle Capital Adequacy principles provides an interesting template for anyone to comment on proposals and thus influence the defacto standard
setting process.
Creation of an international regime is an ideal method for achieving the goals of a regional regulatory institution. It would also encourage members to progress towards a lawbased decision-making process, which is the basis for establishing a zone of law within Asia.
The international regime would need to take into account certain aspects of the Asian
legal order. For example, the objectives would have to reflect the mercantilist pragmatism
of the states and have a decision-making process that reflects the current consensus-taking
rule but would evolve into a majority-taking rule. This is essential to avoid politicization
of decisions that occur under the present transnational legal process. Decisions need to be
fair and legitimately in order for the group to hold together and gain credibility in the long
run. Further, high expertise of staff would be required so that decisions are reached based
on in-depth research and empirical analysis of each member. This expertise also helps to
achieve the persuasiveness that is necessary to win over national politicians.
The future of the regional regulatory institution would have greater possibilities if such
notions were fulfilled. The law-based approach could possibly spillover, as experienced in
the EU, thereby creating the basis for an international liberalist regime. When a law-based
approach is realized, the more ambitious proposals related to a regional stability fund, such
as monetary union, could be seriously discussed, since the foundation for a regional regulatory institution would be laid. The next step is to consider the jurisdiction of such an
institution in more practical terms. Only when the functions of an institution are clearly
defined can the above considerations be put into perspective. The objective of the analysis
is based on the founding of a future of the region.
The main objective of a possible future supplemental regional regulatory arrangement
in East Asia would be the establishment of a stability fid. This fund would be based on
the core functions of an inter-governmental forum, member surveillance, and technical
assistance. The establishment of any arrangement needs to be realistic by using an existing
institutional arrangement in the region, such as the ADB. This could solve legal, financial,
and administrative obstacles entailed in setting up a new institution. In any event, the
arrangement should be underpinned by the creation of a zone of law in the region to
69
enhance the law-based nature of the framework.
The inter-governmental forum of a possible regional arrangement should support the
intermediary function of the regional regulatory arrangement. It should encourage debate
on issues that may not be discussed. For example, it should encourage the discussion of a
local situation at the international level. Discussion on the means to achieve financial stability will be the main concern of the inter-governmental forum. It will serve as decisionmaking body of the regional regulatory arrangement and will be based on notions of fairness, accountability, and legitimacy of its procedure.
The financing function of the regional regulatory arrangement is imperative for financial
stability to be realized. Without a stability fund, the credibility of the regional regulatory

269. The "zone of law" is examined in detail in Part V.B. supra.
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arrangement's stability function would be cast in doubt. Surveillance should be strongly
linked to any lending by or in connection with any other facilities of the regional regulatory
arrangement. Without meaningful surveillance, the financial viability of the regional institution and the credibility of the institution's objectiveness would be undermined. Early
warning of financial crises is also crucial to achieve financial stability and it is part of the
surveillance function. It is essential to have a body that is equipped to determine objectively
financial fragility and to take timely action against it. One of the main functions of the
regional regulatory arrangement should be surveillance to detect financial system-wide fragility in the region and to take necessary action through the inter-governmental forum.
The regional institution could also take into account regional contagion and regional financial fragility.
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